
111111 1111111 Ill llllll lllll llll llllll 11111 1111111111 1111 11111111111 11111 IIIII IIII IIII 
~VG-96-2020-5211~ 

NOTICE OF OPEN MEETING 
COMMISSIONERS COURT OF CHAMBERS COUNTY, TEXAS 

Notice is hereby given that a Special Called Meeting of the Chambers County Commissioners Court will be 
held on Wednesday , the 21st day of October, 2020 at 10:00 a.m. in the County Courtroom, Anahuac, Texas, at 
which time the following items will be discussed, considered, passed, or adopted to-wit: 

While many offices in the Courthouse are now open. the County Courtroom shall continue to be limited to 
authorized personnel until further notice. Public viewing of the meeting is available through the Chambers County 
website homepage at www.co.chambers.tx.us 

Public participation shall be available through timely submission of the public participation form available on the 
County' s website. Citizens who seek to participate must submit their form no later than 8:00 a.m. on Tuesday, 
October 20, 2020, and mark whether they wish their public comment to be read under "Citizen's Comments" at the 
beginning of Court, or at the time of an applicable agenda item. 

SPECIAL CALLED MEETING AGENDA 

1. Discuss and consider status report on the Pelco Litigation and Appeal 
2. Discuss and consider resolution authorizing the County to submit a CDBG-MIT application to the 

Texas General Land Office for the Spindletop Drainage Project 
3. Discuss and consider approving an Interlocal Cooperation Agreement between Chambers County 

and Chambers County Improvement District No. 1 regarding the expansion of Fisher Road 
4. Discuss and consider approving Change Order for $7,000.00 for SER Construction to install pipe 

that will allow access to mow and maintain a portion of Kilgore drainage channel 
5. Discuss and consider reducing SER Construction retainage on Kilgore drainage project 

20. EXECUTIVE SESSION 
Items for executive session may include, but are not limited to, applicable sections under the Texas 
Government Code for 1) Personnel- Section 551.074 2) Consultation with Attorney - Section 551.071 and 
3) Deliberation Regarding Real Property - Section 551.072 

Dated this the \ le+~ day of __ O=-=-e+.;._o::;_b__,u=.:...._ ___ _, 

I, the undersigned, County Clerk, do hereby certify that th, above Notice of Open Meeting of the Chambers 
County Commissioners' Court, is a true and correct copy ol'-said Notice, and that I received and posted said 
Notice on the outer courthouse doors and bulletin board inside the courthouse of Chambers County, Texas, 
at a place readily accessible to the general public at all times on this the //p ~ day of 0~ , 
2020, at 3/00 p .m., and said Notice remained posted continuously for at least 72 hours preceding the 
scheduled time ot said meeting. 

Heather H. Hawthorne, Chambers County 

Clerko .,, "· A ~ 
--~=-~-~__._~---"""""=..--==.:.c.-Deputy 
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Lauren Van Deventer

From: Nathan Brandimarte <nmb@obt.com>
Sent: Monday, October 19, 2020 4:45 PM
To: Lauren Van Deventer
Subject: CC - Pelco
Attachments: 2020.09.29 Memorandum Opinion.pdf; 2020.10.14 Pelco Construction Company's 

Motion for Rehearing (file stamped).pdf

Lauren, this email is for you to place in the commissioners court packet for Wednesday, October 21, 2020.  The Court of 
Appeals for the 1st District (COA1) recently issued its opinion in the Pelco case.  Attached is the Opinion.  Pelco filed a 
Motion for Rehearing, a copy of which is also attached.  We are currently waiting on a ruling from the COA1.  I will 
provide a more thorough discussion of the status of this litigation in executive session. 
 
 
Thanks, 
 
Nathan 
 
 
 
 

Nathan M. Brandimarte 
Orgain Bell & Tucker, LLP 
470 Orleans Street 
Suite 400 
Beaumont, Texas 77701 
409.838.6412 – telephone 
409.838.6959 – fax  
nmb@obt.com - email 
 

 

 
 
-- PRIVILEGED & CONFIDENTIAL COMMUNICATION -- 
 
 This communication is privileged and contains confidential information. If it has been sent to you in error, 
please disregard, reply to the sender that you received it in error, and delete it. Any distribution or other 
reproduction is strictly prohibited. IRS Circular 230 Disclaimer. This e-mail and any attachments are not 
intended for use and cannot be used: (i) to avoid any tax-related penalties under the Internal Revenue Code: or 
(ii) to promote, market, or recommend to another party any transaction or tax-related matters addressed herein 
or in any attachments. Please contact us if you desire an opinion on such matters.  
 

CAUTION: This email originated from outside of the organization. Do not click links or open attachments 
unless you recognize the sender AND know the content is safe. 
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Opinion issued September 29, 2020 

 

In The 

Court of Appeals 

For The 

First District of Texas 

———————————— 

NO. 01-18-00832-CV 

——————————— 

CHAMBERS COUNTY, TEXAS, Appellant 

V. 

PELCO CONSTRUCTION COMPANY, Appellee 
 

 

On Appeal from the 344th District Court 

Chambers County, Texas 

Trial Court Case No. CV26356 
 

 

MEMORANDUM OPINION 

This is the third appeal involving a contract between Chambers County and 

Pelco Construction Company for the reconstruction of a hurricane-damaged fire 

station.  Pelco sued Chambers County for breach of contract to recover unpaid work 
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and lost profits and for interest and attorney’s fees under the Prompt Payment Act.1  

Chambers County asserted a breach of contract counterclaim to recover the cost to 

complete the work and attorney’s fees.  After a jury trial on the parties’ competing 

claims and a bench trial on attorney’s fees, the trial court rendered judgment for 

Pelco.  Both parties appealed.     

In ten issues, Chambers County contends that (1) its governmental immunity 

from suit on Pelco’s claims has not been waived; (2) Pelco did not prove or obtain a 

jury finding that it satisfied the conditions precedent to its contract claim; (3) the 

evidence was legally and factually insufficient to support the jury’s findings on 

liability and damages; (4) Pelco engaged in improper jury argument; (5) the 

judgment includes an impermissible double recovery of interest; and (6) Pelco failed 

to segregate its proof of attorney’s fees.  And in two issues, Pelco contends that the 

trial court abused its discretion by refusing to award all of the attorney’s fees that 

Pelco seeks.  

We affirm in part, reverse in part, and render judgment.  

Background 

Hurricane Ike destroyed the Oak Island fire station in 2008.  Chambers County 

developed plans with its architect, Dannenbaum Engineering Corp., to rebuild the 

fire station based on funding from the Federal Emergency Management Agency 

 
1  See TEX. GOV’T CODE §§ 2251.001–.055. 
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(“FEMA”).  Pelco was one of two qualified contractors that bid on the project.  As 

the lowest bidder, at $565,000, Pelco was awarded the contract.2   

The contract provided for progress payments to Pelco during construction.  

The contract designated Dannenbaum as Chambers County’s “representative 

(1) during construction [and] (2) until final payment [was] due” and imposed upon 

Dannenbaum certain performance responsibilities.  Based on its evaluations of 

Pelco’s applications for payment, Dannenbaum was to “review and certify the 

amounts due” to Pelco and “issue certificates for payment . . . .”   

Specifically, the contract provided that, “within seven days after the receipt 

of” Pelco’s application for payment, Dannenbaum would either issue to Chambers 

County a certificate for payment for the amount Dannenbaum determined was 

“properly due” or notify the parties “in writing” of the reasons “for withholding 

certification in whole or in part.”  The issuance of a certificate for payment was “a 

representation by [Dannenbaum] to [Chambers County]” that the work had 

“progressed to the point indicated and that, to the best of [Dannenbaum’s] 

knowledge, information and belief, the quality of the Work [was] in accordance with 

the Contract Documents.”  

 
2  The contract documents in this case include the American Institute of Architects 

(“AIA”) A201-1997 “General Conditions of the Contract for Construction.”  Unless 

otherwise noted, the contract provisions discussed in this opinion are from the AIA 

A201-1997 contract. 
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During construction, Pelco submitted two applications for payment—it 

submitted the first application, on September 1, 2010, for $45,121.50 and the second 

application, on October 29, for $99,873.50.  Dannenbaum certified the first 

application more than two months after it was submitted for 90% of the application 

amount.  Chambers County paid the certified amount three days before the 

certification process was completed.  Dannenbaum certified the second application 

more than one month after it was submitted, again for only 90% of the application 

amount.  Chambers County paid the certified amount seven days after certification. 

On October 28, the day before Pelco submitted its second application, 

Chambers County ordered work on the project to stop.  Dannenbaum informed Pelco 

by letter that the “ceasing of the construction operations is required while required 

administrative paper work [sic] for the construction of the project is reviewed and 

approved by FEMA.”  Dannenbaum said it would inform Pelco when work could 

resume.  According to Pelco, the order to stop work came as a surprise because 

representatives of Chambers County indicated in the bid-solicitation process that the 

FEMA had already approved the project.   

About forty days later, Dannenbaum instructed Pelco to resume construction 

on the project.  In response, on December 14, 2010, Pelco sent Dannenbaum a letter 

giving notice of its termination of the contract.  The letter stated that Pelco had a 

right to terminate the contract because the “work-stoppage continued for forty 
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consecutive days.”  Pelco demanded payment for the “[m]oney due and owing” on 

the two payment applications as well for additional “work now complete.”  Pelco 

submitted its third application for payment in the amount of $52,243.50 with the 

letter.  Dannenbaum did not issue a certificate of payment for the third application, 

and Chambers County did not make any payment toward the amounts applied for in 

Pelco’s third application.   

Pelco subsequently filed suit against Chambers County and other defendants 

not parties to this appeal.3  Pelco alleged that Chambers County materially breached 

the contract by “(1) failing, by itself, or through its representative, to timely certify 

for payment and/or pay Pelco[’s] . . . first two payment applications, and (2) failing 

to pay 100% of Pelco[’s] . . . first two applications, instead withholding, without 

prior written notice, 10% of the amounts due under each application.”  Pelco sought 

damages for the unpaid work already performed and for lost profits that it would 

have earned under the contract.  Pelco also asserted a claim for interest on the 

overdue payments and attorney’s fees under the Prompt Payment Act. See TEX. 

GOV’T CODE §§ 2251.001-055.  

 
3  The other defendants included Dannenbaum.  Because Pelco failed to file a 

certificate of merit as required by section 150.002 of the Texas Civil Practice and 

Remedies Code, the trial court dismissed Dannenbaum.  We affirmed the dismissal 

in the first appeal in this case. See Pelco Constr., Inc. v. Dannenbaum Eng’g Corp., 

404 S.W.3d 48, 57 (Tex. App.—Houston [1st Dist.] 2013, no pet.).  
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Chambers County pleaded a breach of contract counterclaim against Pelco.  

Chambers County alleged that Pelco had materially breached the contract by 

“wrongfully terminat[ing] the contract based on the exercise of Chambers County’s 

contractual right to temporarily suspend the project for approximately 40 

days . . . [and] by failing and refusing to perform the contract as the contract 

required.”  The damages sought by Chambers County included its costs to complete 

the work and attorney’s fees.     

In the course of litigation, the trial court granted summary judgment against 

Pelco on its claims for breach of the contract and violation of the Prompt Payment 

Act.  The trial court also granted summary judgment on liability in favor of 

Chambers County on its counterclaim for breach of the contract.  After a jury trial 

on the sole issue of Chambers County’s damages, the trial court rendered a judgment 

in favor of Chambers County.  The case was then appealed to this Court a second 

time.  We reversed and remanded for a new trial on both Pelco’s claims and 

Chambers County’s counterclaim.4   

After a new trial on remand on the parties’ competing claims, the jury found 

that Chambers County breached the contract and Pelco did not.  The jury then 

determined that Chambers County owed Pelco $52,243.50 for work already 

 
4  See Pelco Constr. Co. v. Chambers Cty., 495 S.W.3d 514 (Tex. App.—Houston [1st 

Dist.] 2016, pet. denied). 
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performed and that Pelco suffered $35,667.45 in lost anticipated profits as a result 

of Chambers County’s breach.  The jury also found that Chambers County violated 

the Prompt Payment Act by failing to timely pay Pelco’s applications for payment.   

By agreement, the parties tried the issue of Pelco’s attorney’s fees under the 

Prompt Payment Act to the bench.  The trial court found that Pelco was entitled to 

some, but not all, of the attorney’s fees requested and rendered judgment for Pelco 

in accordance with the jury’s verdict.  The judgment awards Pelco interest under the 

Prompt Payment Act on the unpaid amounts of the first, second, and third payment 

applications as well as prejudgment interest on the unpaid amounts and Pelco’s lost 

anticipated profits.    

Governmental Immunity 

In its ninth issue, Chambers County contends it is immune from suit on 

Pelco’s claims for breach of contract and under the Prompt Payment Act.  Pelco 

responds that section 262.007 of the Local Government Code—the County Contract 

Claims Act—waives Chambers County’s immunity for each of the challenged 

claims. See TEX. LOC. GOV’T CODE § 262.007.  Because a governmental entity’s 

immunity from suit affects the Court’s jurisdiction, we address this issue first. See 

Witchita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 696 (Tex. 2003).  
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A. Section 262.007 

Under the doctrine of governmental immunity, a governmental entity, like 

Chambers County, cannot be sued without its consent. See Tooke v. City of 

Mexia, 197 S.W.3d 325, 331 (Tex. 2006).  Governmental immunity includes both 

“immunity from liability, which bars enforcement of a judgment against a 

governmental entity, and immunity from suit, which bars suit against the entity 

altogether.” Id. at 332.  Both forms of immunity must be waived; however, only 

immunity from suit deprives the courts of jurisdiction and thus bars a claim against 

the governmental entity. See id.; Wichita Falls State Hosp., 106 S.W.3d at 696.  

By entering a contract, a governmental entity waives immunity from liability 

for breach of that contract, “voluntarily binding itself like any other party to the 

terms of the agreement, but it does not waive immunity from suit.” Tooke, 197 

S.W.3d at 332.  Only the Legislature can waive an entity’s immunity from suit by 

“clear and unambiguous” statutory language. TEX. GOV’T CODE § 311.034 (“In order 

to preserve the legislature’s interest in managing state fiscal matters through the 

appropriations process, a statute shall not be construed as a waiver of sovereign 

immunity unless the waiver is effected by clear and unambiguous language.”); see 

also Tooke, 197 S.W.3d at 328–29 (agreeing that statutory waiver of immunity must 

be “by clear and unambiguous language”).   
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Pelco pleaded section 262.007 of the Local Government Code as the basis for 

the waiver of Chambers County’s immunity from suit in this case.  In section 

262.007, the Legislature has provided a limited waiver of a county’s immunity from 

suit for claims “arising under” a construction contract. See TEX. LOC. GOV’T CODE 

§ 262.007(a).  The statute provides: “A county that is a party to a written contract 

for . . . construction services . . . may sue or be sued, plead or be impleaded, or 

defend or be defended on a claim arising under the contract.” Id.   

This immunity waiver is limited in terms of both the types of contracts under 

which a party can sue and the types and amounts of damages the party can recover. 

See id. § 262.007(b), (c); see also Cty. of Galveston v. Triple B Servs., LLP, 498 

S.W.3d 176, 182 (Tex. App.—Houston [1st Dist.] 2016, pet. denied) (party must 

plead damages that are recoverable under the statute to meet requirements of 

immunity waiver).  Subsection (b) of section 262.007 identifies the four categories 

of recoverable damages, and subsection (c) lists the three categories of 

unrecoverable damages. See TEX. LOC. GOV’T CODE § 262.007(b), (c).  The 

recoverable damages are limited to: 

(1) the balance due and owed by the county under the contract as it may 

have been amended, including any amount owed as compensation for 

the increased cost to perform the work as a direct result of owner-

caused delays or acceleration; 

 

(2) the amount owed for change orders or additional work required to 

carry out the contract; 
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(3) reasonable and necessary attorney’s fees that are equitable and just; 

and 

 

(4) interest as allowed by law. 

 

Id. § 262.007(b).  The recovery of certain other damages, including “consequential 

damages, except as allowed under [s]ubsection (b)(1),” is prohibited. Id. at § 

262.007(c)(1). 

In interpreting section 262.007, our primary goal is to determine and give 

effect to the Legislature’s intent. City of San Antonio v. City of Boerne, 111 S.W.3d 

22, 25 (Tex. 2003).  “We must enforce the statute as written and refrain from 

rewriting text that the lawmakers chose.” Jaster v. Comet II Constr., Inc., 438 

S.W.3d 556, 562 (Tex. 2014).  We “apply the plain meaning . . . unless a different 

meaning is apparent from the context or the plain meaning leads to absurd or 

nonsensical results.” Id. (internal quotations omitted).    

B. Pelco’s Breach of Contract Claim 

The parties’ construction contract is within the category of contracts for which 

the Legislature waived immunity in section 262.007. See TEX. LOC. GOV’T CODE 

§ 262.007(a) (including written contracts for “construction services”).  Chambers 

County nevertheless argues that Pelco’s claim for breach of the contract falls outside 

the scope of the waiver because the breaches alleged were based, “in whole or in 

large part, on Dannenbaum’s alleged failure to certify [p]ayment [a]pplications”; 

Dannenbaum is an entity over which Chambers County “exercised no control”; and 
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thus the breach allegations concern “obligations Chambers County did not have 

under the [c]ontract.”  In other words, Chambers County argues that Pelco’s claim 

is not one “arising under the contract” because Chambers County purportedly had 

no contractual responsibility for any errors in the certifications of payment.  We 

disagree.    

Although section 262.007 of the Texas Local Government Code does not 

define the phrase “arising under,” those words must be afforded their plain meaning. 

See Jaster, 438 S.W.3d at 562.  “The term ‘arise’ has broad meaning and includes 

‘to originate; to stem (from) . . . [t]o result (from),’ and ‘to originate from a specified 

source . . . to come into being . . . to become operative . . . to come about: come up: 

take place . . . to become apparent in such a way as to demand attention[.]’” Plains 

Expl. & Prod. Co. v. Torch Energy Advisors Inc., 473 S.W.3d 296, 308 (Tex. 2015) 

(internal citations omitted).  The word “under” means “subject to the authority, 

control, guidance, or instruction of.” MERRIAM-WEBSTER (n.d., accessed Sept. 28, 

2020); see also THE NEW OXFORD AMERICAN DICTIONARY 1840 (ed. 2001) (“as 

provided for by the rules of; in accordance with”); Powell v. City of Baird, 128 

S.W.2d 786, 790 (Tex. 1939) (“under” means “by authority of” when used in the 

phrase “under the laws of the State of Texas”).  Applying these plain meanings to 

the undefined statutory phrase, we conclude that a “claim arising under the contract” 

is a claim that originates from the contract and is subject to the contract.   
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Our prior opinion setting aside the summary judgment for Chambers County 

on Pelco’s breach of contract claim did not consider that claim in the specific context 

of the statutory waiver of immunity at issue here, but we find the Court’s 

interpretation of the contract persuasive on the issue now before us as to whether 

Pelco’s particular claim “aris[es] under the contract.” See Pelco Constr. Co. v. 

Chambers Cty., 495 S.W.3d 514, 522 (Tex. App.—Houston [1st Dist.] 2016, pet. 

denied).  More specifically, in the prior appeal, Pelco argued that it could proceed 

on its claim because Chambers County breached the contract by retaining funds 

owed to Pelco. Id.  Chambers County responded that it had not breached the contract 

because it was only required to pay the amount certified by Dannenbaum. Id.  In 

rejecting Chambers County’s argument, we interpreted the contract as follows:     

The contract provides . . . Dannenbaum would “provide administration 

of the Contract as described in the Contract Documents and will be the 

Owner’s representative (1) during construction and (2) until final 

payment is due . . . .’”  It further provides that Dannenbaum, “as a 

representative of” Chambers County was required to periodically visit 

the site “to endeavor to guard Chambers County against defects and 

deficiencies in the Work.” Dannenbaum’s authority under the contract 

to certify less than the full amount of the applications for payment is 

based on deficiencies in the work or monetary claims from other 

parties. Certification of payment constituted a representation by 

Dannenbaum to Chambers County “that the Work has progressed to the 

point indicated and that . . . the evaluation of the Work is in accordance 

with the Contract Documents.” Certification of payment, then, is part 

of Dannenbaum’s administration of the contract, which Dannenbaum 

performed as Chambers County’s representative.  Accordingly, the 

responsibility to pay Pelco rests fully on Chambers County and any 

actions taken or recommendations made by Dannenbaum were 

performed as Chambers County’s representative. 
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Id. (internal parentheticals and brackets omitted; emphasis in original).  Stated 

differently, we concluded that the contract was not reasonably susceptible to a 

reading that divorced Chambers County from responsibility for Dannenbaum’s 

errors in certifying less than the full amount of Pelco’s payment applications. See id.  

This interpretation applies equally under the statutory waiver of immunity for 

claims “arising under the contract.”  Because the contract designates Dannenbaum 

as Chambers County’s agent and places the ultimate responsibility for payment on 

Chambers County, the breaches alleged by Pelco for failures related to the 

certification and payment of its payment applications originate from and are subject 

to the contract.  Pelco’s contract claim thus is one “arising under the contract.” See 

TEX. LOC. GOV’T CODE § 262.007(a).   

 We note that for the immunity waiver in section 262.007 to apply in this case 

to Pelco’s breach of contract claim, not only must the contract be of the type for 

which immunity is waived but the claimed damages must also be recoverable under 

the statute. See Triple B Servs., 498 S.W.3d at 183.  Although Chambers County 

challenges whether Pelco’s lost profits are recoverable damages, it does not dispute 

that Pelco’s claim for unpaid work falls within the scope of the immunity waiver.  

We agree that the unpaid work is recoverable under the waiver statute.  Subsection 

(b)(1) allows recovery of “the balance due and owed by the county under the 

contract . . . .” TEX. LOC. GOV’T CODE § 262.007(b)(1).  That phrase has been 
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interpreted to mean “simply the amount of damages for breach of contract payable 

and unpaid.” Zachry Constr. Corp. v. Port of Hous. Auth. of Harris Cty., 449 S.W.3d 

98, 111 (Tex. 2014).  As direct damages—the necessary and usual result of 

Chambers County’s alleged wrongful act—Pelco’s claim for unpaid work “certainly 

qualif[ies].” See id.   

 We therefore conclude that section 262.007 waives Chambers County’s 

immunity from suit on Pelco’s breach of contract claim.  We overrule the portion of 

Chambers County’s ninth issue asserting governmental immunity from suit on 

Pelco’s breach of contract claim.5   

C. Pelco’s Claim under the Prompt Payment Act 

Chambers County further argues that it is immune from suit for interest and 

attorney’s fees under the Prompt Payment Act.  See TEX. GOV’T CODE §§ 2251.001–

.055.  The Prompt Payment Act requires a governmental entity, including a county, 

to make timely payments for goods and services purchased by contract. See TEX. 

GOV’T CODE § 2251.021.  It sets forth a specified time by which payments must be 

made and provides for an interest penalty on overdue payments. See id. 

 
5  Given our disposition below of Chambers County’s second issue—in which we 

conclude that Pelco did not establish the elements of its contract claim—we do not 

decide whether, as Chambers County contends, immunity is not waived for Pelco’s 

claimed lost profits. See TEX. R. APP. P. 47.1.  We would note, however, that with 

respect to the issue of condition precedent, Chambers County has argued that the 

lost profits sought by Pelco constitute a claim “arising out of or relating to the 

Contract.”   
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§ 2251.021(a) (time for payments); id. § 2251.025(a) (accrual of interest); id. 

§ 2251.027 (interest owed by political subdivisions). It also permits an award of 

attorney’s fees to the prevailing party. Id. § 2251.043 (attorney’s fees).   

Chambers County’s claim of immunity rests on its assertion that the Prompt 

Payment Act itself does not contain a clear and ambiguous wavier of immunity.  But 

Pelco does not rely on the Prompt Payment Act to establish a waiver of Chambers 

County’s immunity.  As already stated, Pelco relies on section 262.007. See TEX. 

LOC. GOV’T CODE § 262.007(a).  And the question of whether section 262.007 

waives immunity from suit to recover interest under the Prompt Payment Act has 

already been decided by this Court. See Triple B Servs., 498 S.W.3d at 187–89.   

In Triple B, a road-expansion contractor’s breach of contract suit against 

Galveston County included a claim for interest and attorney’s fees under the Prompt 

Payment Act, and the county argued that there was no waiver of its immunity for the 

Prompt Payment Act claims. See id. at 178–79.  We rejected the county’s argument, 

holding:   

Based on the plain text of [s]ection 262.007, a county may be sued for 

late payment and “interest as allowed by law.”  Because the [Prompt 

Payment Act] allows a contractor to recover interest from a county for 

late payment, the interest sought by Triple B is “interest allowed by 

law”—namely, allowed by the [Prompt Payment Act]—for which 

immunity is waived.  

 

Id. at 188 (citation omitted); see also TEX. LOC. GOV’T CODE § 262.007(b)(4) (“The 

total amount of money recoverable from a county on a claim for breach of the 
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contract is limited to . . . interest as allowed by law.”).  Applying the Triple B holding 

here, as we must, we conclude that section 262.007 waives immunity from suit for 

interest under the Prompt Payment Act. See 498 S.W.3d at 188.    

Triple B also addressed section 262.007’s waiver of immunity for attorney’s 

fees in suits against a county for breach of a construction contract, though to a more 

limited extent. See id. at 189.  Specifically, the Court considered whether section 

262.007 serves as a “substantive basis” for a claim of attorney’s fees.  Id.  It does 

not. Id. at 189–90 (statute defines extent to which immunity is waived but does not 

create entitlement to recovery from county).  But the Court noted that subsection 

(b)(3) “allows attorney’s fees if another statute—or the contract—allows attorney’s 

fees.” Id. at 189.  Because the contractor in Triple B had not pleaded the Prompt 

Payment Act or any other statute that was a valid basis for its attorney’s fees, the 

Court concluded that the contractor was “not currently asserting an attorney’s fee 

claim for which immunity has been waived.” Id. at 190.  The Court thus declined to 

address whether the contractor could have received attorney’s fees under the Prompt 

Payment Act. Id. at 189 n.7.   

Unlike the contractor in Triple B, Pelco has pleaded the Prompt Payment Act’s 

provision for attorney’s fees as the substantive basis for its claim. See TEX. GOV’T 

CODE § 2251.043 (in “judicial action to collect an invoice payment or interest due 

under this chapter, the opposing party, which may be the governmental entity or the 
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vendor, shall pay the reasonable attorney fees of the prevailing party”). And, relying 

on the same interpretation of a “claim arising under the contract” set out above, we 

conclude Pelco’s claim for attorney’s fees under the Prompt Payment Act falls 

within the scope of the immunity waiver in section 262.007. See TEX. LOC. GOV’T 

CODE § 262.007(a), (b)(3).   

This is because Pelco’s claim for attorney’s fees under the Prompt Payment 

Act originates from and is subject to the contract.  Although the Prompt Payment 

Act provides remedies for ensuring payment under a contract, it is not the source of 

any payment obligation. Triple B Servs., 498 S.W.3d at 187 (citing Billy Smith 

Enters. v. Hutchison Constr., Inc., 261 S.W.3d 370, 376 (Tex. App.—Austin 2008, 

pet. dism’d)).  That is, the Act does not create an “independent obligation to pay 

monies not otherwise owed under the contract . . . .” Billy Smith Enters., 261 S.W.3d 

at 376.  Without the contract then, Pelco would not have a claim for attorney’s fees 

under the Prompt Payment Act.   

Pelco’s attorney’s fees claim thus is one “arising under the contract,” and 

section 262.007 constitutes a waiver of Chambers County’s immunity on the claim.  

We overrule the portion of Chambers County’s ninth issue asserting governmental 

immunity from suit on Pelco’s breach of contract claim.   
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Jury Charge 

In its second issue, Chambers County argues that the trial court erred in 

rendering judgment for Pelco on its breach-of-contract claim and Prompt Payment 

Act claims because Pelco did not “prove or obtain a jury finding that it satisfied all 

conditions precedent necessary to terminate and recover under the contract.”  More 

specifically, Chambers County argues that Pelco asserted claims are subject to the 

contract’s alternative dispute-resolution procedure as a condition precedent to—and 

an essential element of—Pelco’s recovery.  And in the absence of a jury finding or 

conclusive evidence of performance of this condition precedent, Pelco waived its 

recovery under the contract.   

We agree that Pelco waived its grounds for relief by failing to obtain a jury 

finding on the condition precedent or on being excused or waived from performing 

it or, otherwise, failing to conclusively establish performance of the condition 

precedent. 

A. Pelco’s Breach of Contract Claim  

Performance of a condition precedent is an essential element of a party’s 

breach of contract claim. See Assoc. Indem. Corp. v. CAT Contracting, Inc., 964 

S.W.2d 276, 283 (Tex. 1998); Centex Corp. v. Dalton, 840 S.W.2d 952, 956 (Tex. 

1992) (“A condition precedent is an event that must happen or be performed before 

a right can accrue to enforce an obligation.”); Emerald Forest Util. Dist. v. Simonsen 
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Constr. Co., 679 S.W.2d 51, 54 (Tex. App.—Houston [14th Dist.] 1984, writ ref’d 

n.r.e.) (“When a contract provides for a particular form of notice, compliance with 

such provisions is a condition precedent to invoking the contract rights which are 

conditioned on the notice.”).   

We determine whether a contractual provision is a condition precedent, or 

merely a covenant,6 by examining the contract to ascertain the parties’ intent. See 

Criswell v. European Crossroads Shopping Ctr., Ltd., 792 S.W.2d 945, 948 (Tex. 

1990).  “Our goal is to determine whether the parties intended that the right or 

responsibility at issue be conditional.” Arbor Windsor Court, Ltd. v. Weekley Homes, 

LP, 463 S.W.3d 131, 136 (Tex. App.—Houston [14th Dist.] 2015, pet. denied).  

To glean the parties’ intent to create a condition precedent, we look for 

conditional language such as “if,” “provided that,” or “on condition that.” Criswell, 

792 S.W.2d at 948.  The conditional language must connect the condition precedent 

to the conditioned obligation. See Solar Applications Eng’g, Inc. v. T.A. Operating 

Corp., 327 S.W.3d 104, 110 (Tex. 2010) (rejecting notion that conditioning some 

obligations necessarily operates to condition others).  Our task is to construe the 

entire agreement, and that task is not altered by the parties’ use of “magic words” in 

the contract or the absence of such words. See Criswell, 792 S.W.2d at 948 (“While 

 
6  A covenant is “an agreement to act or refrain from acting in a certain way.” Solar 

Applications Eng’g, Inc. v. T.A. Operating Corp., 327 S.W.3d 104, 108 (Tex. 2010).  

The remedy for a party’s breach of a covenant is a claim for damages. See id.  
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there is no requirement that such phrases be utilized, their absence is probative of 

the parties intention that a promise be made, rather than a condition be imposed.”).  

“In construing a contract, forfeiture by finding a condition precedent is to be avoided 

when another reasonable reading of the contract is possible.” Id.   

Here, the contract document we must interpret is the AIA form document 

A2011-1997, which contains alternative dispute-resolution procedures that are 

generally accepted as “valid, enforceable and favored as a matter of public policy.” 

Cf. Tribble & Stephens Co. v. RGM Constructors, L.P., 154 S.W.3d 639, 662 (Tex. 

App.—Houston [14th Dist.] 2004, pet. denied) (citing Zandri Cosntr. Corp. v. Wolfe, 

737 N.Y.S.2d 400, 402 (N.Y. App. Div. 2002)).   

Specifically, section 4.3 addresses “Claims and Disputes” and begins by 

defining a “Claim” as follows:  

A claim is a demand or assertion by one of the parties seeking, as a 

matter of right, adjustment or interpretation of Contract terms, payment 

of money, extension of time or other relief with respect to the terms of 

the Contract.  The term “Claim” also includes other disputes and 

matters in question between the Owner and Contractor arising out of or 

relating to the Contract.  Claims must be initiated by written notice.  

The responsibility to substantiate Claims shall rest with the party 

making the Claim.  

 

Subsection 4.3.2 requires that “Claims by either party must be initiated within 21 

days after the occurrence of the event giving rise to such Claim or within 21 days 

after the claimant first recognizes the condition giving rise to the Claim, whichever 

is later,” and instructs that “Claims must be initiated by written notice to 
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[Dannenbaum] and the other party.”  Subsections 4.3.4 through 4.3.10 address 

specific examples of “Claims,” such as claims for concealed or unknown conditions, 

claims for additional cost, claims for additional time, claims relating to injury or 

damage to person or property, and claims for consequential damages.  

Important here, the contract establishes a dispute-resolution procedure for 

“Claims.”  It expressly requires that Claims be referred initially to the project 

architect—here, Dannenbaum—as a “condition precedent” to litigation.  

Specifically, subsection 4.4.1 states:  

Decision of Architect.  Claims, including those alleging an error or 

omission by the Architect [Dannenbaum] but excluding those arising 

under Sections 10.3 through 10.5,[7] shall be referred initially to the 

Architect for decision.  An initial decision by [Dannenbaum] shall be 

required as a condition precedent to mediation, arbitration, or 

litigation of all Claims between [Pelco] and [Chambers County] arising 

prior to the date final payment is due, unless 30 days have passed after 

the Claim has been referred to the Architect with no decision have been 

rendered by the Architect.  

 

(Emphasis added).  And the dispute-resolution procedure includes additional steps 

beyond the initial decision from Dannenbaum.  Subsection 4.5.1 provides that after 

Dannenbaum’s initial decision “or 30 days after submission of the Claim to 

[Dannenbaum],” any “Claim arising out of or related to the Contract . . . shall . . . be 

 
7  Sections 10.3 and 10.5 of the General Conditions relate to hazardous materials and 

the remediation of hazardous materials.  
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subject to mediation as a condition precedent to arbitration or the institution of legal 

or equitable proceedings by either party.” (Emphasis added).   

Given the clear and unambiguous language in subsections 4.4.1 and 4.5.1, we 

must construe the contract as establishing its dispute-resolution procedure as a 

condition precedent to Pelco’s recovery in litigation.  Any other construction would 

ignore the contract’s plain language. Cf. T.F.W. Mgmt., Inc. v. Westwood Shores 

Prop. Owners Ass’n, 162 S.W.3d 564, 570 (Tex. App.—Houston [14th Dist.] 2004, 

no pet.) (noting that although conditions precedent are harsh in operation, court 

cannot ignore contract’s plain language to avoid harshness).  Indeed, even Pelco does 

not dispute in its appellate briefing that the dispute-resolution mechanism is a 

condition precedent.     

Pelco’s argument appears to be that the real question is not whether the 

dispute-resolution procedure is a condition precedent but whether Pelco has asserted 

a “Claim” under the contract that is subject to the dispute-resolution procedure.  And, 

according to Pelco, the Court’s opinion in the prior summary-judgment appeal 

resolves that issue in Pelco’s favor.  Pelco’s argument is based on the following 

discussion in the Court’s prior opinion:    

Section 4.3 of the contract establishes the procedure for certain disputes 

between the parties.  The section defines a claim as “a demand or 

assertion by one of the parties seeking . . . payment of money . . . .”  As 

an initial matter, it is not clear that this provision applies in this 

circumstance.  The section provides more specifically that “[i]f [Pelco] 

believes additional costs is involved . . . [the] Claim shall be filed in 
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accordance with this Section 4.3.”  This suggests that other claims for 

payment of money do not fall under this provision.  Otherwise, this 

requirement would be superfluous language. 

 

Similarly, other provisions in the contract require resolution of disputes 

pursuant to section 4.3.  For example, section 8.3 of the contract 

concerns “delays and extensions of time.”  That section explicitly 

provides, “Claims relating to time shall be made in accordance with 

applicable provisions of Section 4.3”  The portion of the contract 

concerning applications for payment is article 9.  No section of article 

9 requires disputes to be resolved pursuant to section 4.3.      

 

Pelco Constr. Co., 495 S.W.3d at 525–26 (citations omitted).  Chambers County 

responds that Pelco’s claim seeking payment under the contract for work performed 

and lost anticipated profits qualifies as a claim for “payment of money . . . or other 

relief with respect to the terms of the Contract” or as a claim under the catchall 

phrase including “other disputes and matters in question between [Chambers 

County] and [Pelco] arising out of or relating to the Contract.”  We agree.   

The Court’s prior opinion setting aside the summary judgments for Chambers 

County did not decide, or even consider, whether the dispute-resolution procedure 

was a condition precedent to Pelco’s recovery for breach of contract in this litigation. 

See id.  The discussion on which Pelco relies is found in the portion of the Court’s 

opinion evaluating whether Chambers County was entitled to judgment as a matter 

of law on its counterclaim because “Pelco’s failure to follow the procedure under 

the contract for resolution of payment disputes prevent[ed] Pelco from claiming the 

withholding [was] a [prior] material breach.” Id. at 525.  That is a different question 
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than the one presented in this appeal concerning whether the dispute-resolution 

procedure is a condition precedent.   

And the qualifying language in the Court’s discussion—the language noting 

“it is not clear that [section 4.3] applies” and “suggest[ing]” that the scope of the 

provision may be limited to claims for payment of money that involve additional 

costs—merely indicates the existence of a question as to the dispute-resolution 

procedure’s application. See id.  It does not purport to resolve that question. See id.  

It is dictum. See Edwards v. Kaye, 9 S.W.3d 310, 314 (Tex. App.—Houston [14th 

Dist.] 1999, pet. denied) (“Dictum is an observation or remark made concerning 

some rule, principle, or application of law suggested in a particular case, which 

observation or remark is not necessary to the determination of the case.”).  The 

Court’s prior holding was only that Chambers County’s summary judgment motion 

did not establish the immateriality of the retainage withholding on Pelco’s first and 

second payment applications as a matter of law.  See Pelco Constr. Co., 495 S.W.3d 

at 525–26.        

We hold now that Pelco’s breach of contract claim seeking damages for 

unpaid work and lost profits under the contract are “Claims” for the “payment of 

money . . . or other relief with respect to the terms of the Contract.”  The definition 

of a Claim in section 4.3 speaks in terms of “a demand or assertion by one of the 

parties seeking, as a matter of right, [a] payment of money [or] relief with respect 
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to the terms of the Contract.”  The definition of a Claim is broad enough to include 

instances where, as here, the party initiating the claim is entitled to payment under 

the existing terms of the contract.  The specific examples of Claims in subsections 

4.3.4 through 4.3.10 of the contract do not limit the definition of a Claim or otherwise 

narrow its scope to exclude Pelco’s breach of contract claim seeking to recover for 

unpaid work and lost profits.   

Instead, these provisions merely incorporate additional procedures for those 

specific types of Claims.  For example, section 4.3.5’s provision for “Claims for 

Additional Cost” requires a contractor who wishes to “make [a] Claim for an 

increase in the Contract Sum” to provide written notice of the claim “before 

proceeding to execute the work.”  Even if the definition of a Claim reasonably could 

not be read so broadly, at the very least, Pelco’s claims for unpaid work and lost 

profits under the contract are “disputes . . . between [Chambers County] and [Pelco] 

arising out of or relating to the [c]ontract” and, thus, would still be subject to the 

contract’s dispute-resolution procedure.  Based on our construction of the contract’s 

definition of a Claim, we conclude that the dispute-resolution procedure in the 

contract is a condition precedent to Pelco’s recovery for breach of contract in this 

case.8   

 
8  A broad interpretation of “Claims” to include Pelco’s claims for unpaid work and 

lost profits is consistent with the interpretation of other courts considering the scope 

of the same definition under the AIA standard form.  See, e.g., Hartford Cas. Ins. 
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We next consider whether Pelco waived its recovery by failing to submit the 

performance of the condition precedent as an element of its breach of contract claim.  

Even though Pelco’s performance of the condition precedent was an essential 

element of its recovery for breach of the contract, Pelco did not obtain a jury finding 

on its performance of the condition precedent, on waiver, or on any excuse for failing 

to perform the condition precedent.  And Chambers County objected to the omission 

of a condition precedent issue from the court’s charge.   

“[W]hen a disputed and essential issue is omitted over the objection of a party, 

the appellate court must find that the party waived that element and by so doing did 

not meet the burden placed on him by law.” Winfield v. Renfro, 821 S.W.2d 640, 

657 (Tex. App.—Houston [1st Dist.] 1991, writ denied) (op. on reh’g); see also TEX. 

R. CIV. P. 279; State Dep’t of Highways & Pub. Transp. v. Payne, 838 S.W.2d 235, 

241 (Tex. 1992); McKinley v. Stripling, 763 S.W.2d 407, 410 (Tex. 1989).  “The 

objection or request places the burden of submitting a correct question on the party 

with the burden of proof, . . . and the result of that party’s failure to submit a correct 

 

Co. v. MDI Constr., L.L.C., Civil Action No. 10-4369, 2012 WL 4970210, at *2 

(E.D. La. Oct. 17, 2012) (“The law of the contract is clear: Any claim relating to the 

Contract must be initiated by written notice to the project architect . . . .”); RCR 

Bldg. Corp. v. Pinnacle Hosp. Partners, No. M2012-00286-COA-R3-CV, 2012 WL 

5830587, at *10 (Tenn. Ct. App. Nov. 15, 2012) (“The definition of a Claim is 

certainly broad enough to include instances where the party initiating the Claim is 

entitled to payment under the existing terms of the contract.”); Metzler Constr. Co. 

LLC v. Stephens, 774 F. Supp. 2d 1073, 1081 (D. Haw. 2011) (rejecting narrow 

definition of “Claims”). 
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question after objection is waiver of the ground of relief.” Mangum v. Turner, 255 

S.W.3d 223, 227 (Tex. App.—Waco 2008, pet. denied); see also McKinley, 763 

S.W.2d at 410; Winfield, 821 S.W.2d at 657.      

Pelco argues that the absence of a jury finding on the condition precedent does 

not result in a waiver of its recovery here because the testimony of its bookkeeper, 

Charlotte Kramer, established that Pelco followed the dispute-resolution procedure 

“to the letter.” See TEX. R. CIV. P. 279 (“grounds of recovery or of defense not 

conclusively established under the evidence and no element of which is submitted 

or requested are waived”) (emphasis added); see also City of Keller v. Wilson, 168 

S.W.3d 802, 814–15 (Tex. 2005) (“uncontroverted issues need not be submitted to 

a jury at all”).  We disagree that the evidence is conclusive on that issue so as to 

avoid the need for a jury finding.   

The evidence to which Pelco refers is Kramer’s testimony, and the exhibits 

supporting her testimony, that she sent Pelco’s first application for payment to the 

County representative at Dannenbaum in September 2010 and then followed up by 

email or telephone at various times with Dannenbaum, the County Engineer, the 

County Auditor, and eventually the County Judge about the status of the application 

over the course of two months.  Although this may be some evidence that Pelco 

attempted more than once to obtain payment on its first payment application, it is 

not conclusive evidence that Pelco submitted its claim for the unpaid work to 
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Dannenbaum for an initial decision and then also submitted its claim to mediation 

in accordance with the contract’s dispute-resolution condition precedent.  

Because Chambers County properly objected to the omission of a condition-

precedent issue, Pelco, having failed to submit such an issue after objection, has 

waived its recovery for breach of the contract. See TEX. R. CIV. P. 279.  In the 

absence of a finding or conclusive evidence of Pelco’s performance of the dispute-

resolution condition precedent, there can be no recovery on Pelco’s breach of 

contract claim. See McKinley, 763 S.W.2d at 410; Winfield, 821 S.W.2d at 657.  

Accordingly, we sustain Chambers County’s second issue as to Pelco’s breach of 

contract claim.9        

B. Pelco’s Claim under the Prompt Payment Act 

Our disposition of Pelco’s contract claim raises the additional question of 

whether Pelco’s claim for interest and attorney’s fees under the Prompt Payment Act 

survives or must also fail because the Prompt Payment Act does not create an 

independent entitlement to payment. See Triple B. Servs., 498 S.W.3d at 187 (citing 

Billy Smith Enters., 261 S.W.3d at 376).  Stated differently, we must consider 

whether Pelco’s waiver of its recovery under the contract negates the existence of an 

 
9  Given our disposition of this issue, we do not reach Chambers County’s third, fifth, 

or sixth issues challenging the sufficiency of the evidence to support the jury’s 

liability and damages findings on Pelco’s breach of contract claim. See TEX. R. APP. 

P. 47.1.   
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underlying payment obligation for the purpose of the Prompt Payment Act’s interest 

penalty and attorney’s fees provision. See TEX. GOV’T CODE §§ 2251.025, .027, 

.043.  Applying the rules of statutory construction, we conclude it does.  

Statutory construction presents a question of law. See State v. Shumake, 199 

S.W.3d 279, 284 (Tex. 2006).  Our primary objective in statutory construction is to 

give effect to the Legislature’s intent. Id.  We seek that intent “first and foremost” 

in the statutory text.  Lexington Ins. Co. v. Strayhorn, 209 S.W.3d 83, 85 (Tex. 

2006).  We rely on the plain meaning of the text, unless a different meaning is 

supplied by legislative definition or is apparent from context, or unless such a 

construction leads to absurd results. City of Rockwall v. Hughes, 246 S.W.3d 621, 

625–26 (Tex. 2008). 

The Legislature has instructed that the rights and remedies in the Prompt 

Payment Act are not exclusive. See TEX. GOV’T CODE § 2251.055.  As already 

described, a governmental entity’s prime liability under the Prompt Payment Act is 

the imposition of an interest penalty on untimely payments for goods and services 

and an award of attorney’s fees to the prevailing party. See id. §§ 2251.025, .027, 

.043.  The Prompt Payment Act provides, in relevant part, that a “payment by a 

governmental entity . . . is overdue on the 31st day after the later of: (1) the date the 

governmental entity receives the goods under the contract; (2) the date the 

performance of the service under the contract is completed; or (3) the date the 
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governmental entity receives an invoice for the goods or service.” Id. § 2251.021(a) 

(emphasis added).  The failure to timely make a payment, in turn, is the basis for the 

Prompt Payment Act’s interest penalty—“[a] payment begins to accrue interest on 

the date the payment becomes overdue.” Id. § 2251.025(a) (emphasis added).  These 

provisions use the term “payment” to define the governmental entity’s liability. Id. 

§§ 2251.021, .025.  And that term is statutorily defined to mean “money owed to a 

vendor.”10 Id. § 2251.001(4).   

The Prompt Payment Act does not purport to create a right to payment beyond 

merely requiring that payments be made timely or else accrue interest. See id. §§ 

2251.021, .025.  Reading the Prompt Payment Act as a whole, it contemplates that 

a vendor’s right to payment is governed by the contract between the governmental 

entity and the vendor.  We therefore conclude that the Prompt Payment Act does not 

create an independent obligation to pay money not otherwise owed under the 

contract. Cf. Billy Smith Enters., 261 S.W.3d at 376–77 (construing Prompt Payment 

Act’s provisions for timely payment of “the appropriate share of the payment” to 

subcontractors as not imposing independent obligation to pay money not otherwise 

owed under contract).      

 
10  As a “person who supplies goods or services to a governmental entity,” Pelco is a 

“vendor.” TEX. GOV’T CODE § 2251.001(10). 
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The effect of our holding that Pelco has waived its claim for breach of the 

contract by failing to obtain a jury finding or conclusively establish that it complied 

with the dispute-resolution condition precedent is that Chambers County does not 

owe any amount under the contract.  And under our construction of the Prompt 

Payment Act, absent a payment obligation under the contract, its remedies and 

requirements simply are not implicated. See id.  We therefore hold that Pelco cannot 

recover interest or attorney’s fees under the Prompt Payment Act.  Accordingly, we 

sustain Chambers County’s second issue as to Pelco’s claim under the Prompt 

Payment Act.11   

Sufficiency of the Evidence 

In its first issue, Chambers County contends that the trial court erred by 

rendering judgment against Chambers County on its breach of contract counterclaim 

because the evidence is legally and factually insufficient to support the jury’s finding 

that Pelco did not fail to comply with the contract.   

 
11  Because we have concluded that the Prompt Payment Act claim is not an 

independent basis for the recovery of interest and attorney’s fees in this case, we do 

not reach Chambers County’s fourth issue challenging the sufficiency of the 

evidence to support the jury’s finding that Chambers County violated the Prompt 

Payment Act; Chambers County’s seventh issue challenging the awards of interest 

in the judgment; or Chambers County’s tenth issue challenging Pelco’s attorney’s 

fees. See TEX. R. APP. P. 47.1.  We also do not reach Pelco’s cross-appeal related to 

its own attorney’s fees under the Prompt Payment Act. See id.  
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To recover on its counterclaim, Chambers County had the burden to prove 

that Pelco failed to comply with the contract. See Bank of Tex. v. VR Elec., Inc., 276 

S.W.3d 671, 677 (Tex. App.—Houston [1st Dist.] 2008, pet. denied) (listing 

elements for breach of contract, including showing defendant breached contract).  

When, as here, the appellant challenges the legal sufficiency of the evidence 

supporting an adverse finding on which it had the burden of proof, the appellant must 

demonstrate that the evidence establishes, as a matter of law, all vital facts in support 

of the issue. Sterner v. Marathon Oil Co., 767 S.W.2d 686, 690 (Tex. 1989).  And 

when the appellant challenges the factual sufficiency of the evidence supporting an 

adverse finding on which it had the burden of proof, the appellant must demonstrate 

that the adverse finding is against the great weight and preponderance of the 

evidence. Dow Chem. Co. v. Francis, 46 S.W.3d 237, 242 (Tex. 2001).   

We measure the evidentiary sufficiency of the jury’s finding that Pelco did 

not fail to comply with the contract against the charge given to the jury because 

Chambers County did not object to its submission. See Serv. Corp. Int’l v. Guerra, 

348 S.W.3d 221, 228–29 (Tex. 2011).  The jury charge included a single liability 

question on Chambers County’s breach-of-contract counterclaim, asking: “Did 

Pelco [ ] fail to comply with the [c]ontract?”  The charge instructed the jury that a 

“failure to comply must be material” and set out the factors for determining 
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materiality in accordance with the Texas Supreme Court’s decision in Mustang 

Pipeline Co., Inc. v. Driver Pipeline Co., Inc., 134 S.W.3d 195, 199 (Tex. 2004).12  

Chambers County argues that the jury’s finding that Pelco did not fail to 

comply with the contract is not sustainable because “uncontroverted evidence” at 

trial established that Pelco breached the contract by terminating the “[c]ontract in its 

December 14, 2010 letter, without ever utilizing any of the dispute resolution 

processes outlined in the [c]ontract.”  However, the only argument Chambers 

County makes in support of the materiality of these breaches is not based on the 

record developed at trial; instead, Chambers County rests its material-breach 

argument exclusively on this Court’s prior opinion in the summary-judgment appeal.   

Specifically, Chambers County asserts: “In its prior opinion, this Court noted 

that Pelco’s clear and unequivocal termination of the [c]ontract constituted an 

‘undisputed’ material breach of the [c]ontract.”  Beyond this assertion, Chambers 

County does not, as the legal-sufficiency standard requires, identify any evidence 

 
12  These factors, which derive from the Restatement (Second) of Contracts, are (1) the 

extent to which the injured party will be deprived of the benefit which he reasonably 

expected; (2) the extent to which the injured party can be adequately  compensated 

for the part of that benefit of which he will be deprived; (3) the extent to which the 

party failing to perform or to offer to perform will suffer forfeiture; (4) the likelihood 

that the party failing to perform or to offer to perform will cure his failure, taking 

into account the circumstances including any reasonable assurances; [and] (5) the 

extent to which the behavior of the party failing to perform or to offer to perform 

comports with standards of good faith and fair dealing. Mustang Pipeline Co., Inc. 

v. Driver Pipeline Co., Inc., 134 S.W.3d 195, 199 (Tex. 2004) (citing RESTATEMENT 

(SECOND) OF CONTRACTS § 241). 
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presented at trial that established materiality as a matter of law or, as the factual-

sufficiency standard requires, explain why the adverse jury finding is against the 

great weight and preponderance of the evidence presented at trial. See Sterner, 767 

S.W.2d at 690; Dow Chem. Co., 46 S.W.3d at 242; see also TEX. R. APP. P. 38.1(i) 

(appellant’s brief “must contain a clear and concise argument for the contentions 

made, with appropriate citations to authorities and to the record”).   

The Court’s prior opinion in the summary judgment appeal does not compel 

us to set aside the jury’s finding that Pelco did not fail to comply with the contract.  

Again, any binding effect of the Court’s prior opinion cannot be determined without 

a close review of its important facts.  See Edwards, 9 S.W.3d at 313.  The prior 

opinion must be considered in its specific context, which is an appeal of a summary 

judgment. See id.   

In that specific summary judgment context, the Court noted that “[i]t [was] 

undisputed that Pelco’s December 14, 2010 letter terminating the construction 

contract would constitute a material breach of the contract.” Pelco Constr. Co., 495 

S.W.3d at 520.  This was not a holding of the Court; the Court merely clarified the 

scope of the parties’ dispute in the summary judgment appeal. See id.  Although the 

materiality of the alleged breach by Pelco might have been undisputed by the parties 

in the prior summary judgment appeal, we do not evaluate the sufficiency of the 

evidence to support a jury finding based on the state of the summary judgment 
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record. Cf. City of Keller, 168 S.W.3d at 810–22 (framing evidentiary sufficiency 

standard based on record developed before the factfinder).  Rather, this case is now 

before us after a jury trial at which both parties’ liability for alleged breaches of 

contract was hotly contested.  There was no agreement as to the materiality of any 

breach by Pelco.   

To the extent Chambers County’s brief can be read to impliedly argue that the 

Court’s clarifying statement on the scope of the prior summary judgment appeal is 

the law of the case, we reject that argument.  The law-of-the-case doctrine does not 

apply to questions of fact. See Hudson v. Wakefield, 711 S.W.2d 628, 630 (Tex. 

1986).  And the materiality of a contract breach typically is a question of fact for the 

jury. See Pelco Constr. Co., 495 S.W.3d at 522; see also Henry v. Masson, 333 

S.W.3d 825, 835 (Tex. App.—Houston [1st Dist.] 2010, no pet.) (“The materiality 

of a breach—the question of whether a party’s breach of contract will render the 

contract unenforceable—generally presents a dispute for resolution by the trier of 

fact.”).  As described above, nothing in the Court’s opinion in the prior summary 

judgment appeal removed the issue of materiality from the province of the jury.   

We therefore reject Chambers County’s argument that this Court must set 

aside the jury’s finding that Pelco did not fail to comply with the contract based on 

its “conclusion that Pelco committed an ‘undisputed’ material breach.”  Because that 

is Chambers County’s exclusive argument as to the materiality element of its breach-
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of-contract counterclaim—meaning Chambers County has not identified any other 

reason why materiality was either established as a matter of law or why the adverse 

jury finding was against the great weight and preponderance of the evidence—we 

overrule Chambers County’s first issue. 

Jury Argument 

In its eighth issue, Chambers County contends that a new trial is required on 

its contract counterclaim against Pelco because Pelco’s counsel made an improper 

jury argument.  During rebuttal argument, Pelco’s counsel stated:    

Mr. Harris’ attorney at that time, . . . in his termination letter, not only 

did he refer to the retainage, he also referred to Section 14 of the 

contract which is in front of you, termination by the contractor.  

Chambers County’s attorney is correct that the owner can terminate – 

can stop the contract.  This paragraph right here says that if they stop 

the contract for 30 or more days, then we [Pelco] get some rights.  We 

[Pelco] have some rights.  

 

Chambers County objected that the contract “does not say that.”  The trial court 

overruled the objection, admonishing the jury that “[i]t’s argument. You have the 

evidence before you.”  Chambers County did not offer any further explanation of its 

objection, though it complains now on appeal that the rebuttal argument was 

improper because the trial court had “already found in a prior summary judgment 

order that Pelco had no such right” to terminate and Pelco did not “plead that it had 

a right to terminate the [c]ontract based on” the provision that were the subject of 

the rebuttal argument.  
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The Rules of Appellate Procedure require that, to preserve an allegation of 

error for appellate review, the record must show a timely objection stating the 

grounds for the requested ruling with enough specificity to make the trial court aware 

of the complaint, unless the specific grounds were apparent from the context. See 

TEX. R. APP. P. 33.1(a)(1)(A).  From the language used in the objection and the 

response of the trial court, it is apparent that the trial court did not perceive the 

objection to be directed at the alleged violation of a prior order or pleading rules.  

Rather, the record reflects that the trial court perceived the objection to be a 

disagreement with Pelco’s interpretation of the evidence.  Nor can we say that the 

context of the objection makes the specific grounds now complained of clear.  We 

therefore conclude that the error alleged was not preserved at trial pursuant to the 

Texas Rules of Appellate Procedure. See Philllips v. Bramlett, 288 S.W.3d 876, 883 

(Tex. 2009) (objection to improper jury argument was not sufficiently specific to 

preserve error).   

In addition, this is not the type of jury argument for which an objection is not 

required because the statement’s prejudice was incurable. See Living Ctrs. of Tex., 

Inc. v. Peñalver, 256 S.W.3d 678, 680 (Tex. 2008) (incurable jury argument is rare 

because “[t]ypically, retraction of the argument or instruction from the court can cure 

any probable harm”); Standard Fire Ins. Co. v. Reese, 584 S.W.2d 835, 839 (Tex. 

1979) (complaint must prove improper jury argument “was not curable by an 
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instruction, a prompt withdrawal of the statement or a reprimand by the judge”).  

Incurable argument is that which strikes at the very core of the judicial process and 

may be raised even without timely objection. See Peñalver, 256 S.W.3d at 681–82.  

Cases finding incurable harm typically involve “unsubstantiated attacks on the 

integrity or veracity of a party or counsel, appeals to racial prejudice, or the like.” 

Phillips, 288 S.W.3d at 883.  Pelco’s rebuttal argument regarding the contract’s 

termination provision is not of this same class of impropriety, and, considering the 

record as a whole, not so extreme as to be incurable even if it was improper.   

Accordingly, we overrule Chambers County’s eighth issue. 

Conclusion 

We affirm the portion of the trial court’s judgment denying Chambers County 

relief on its breach of contract claim against Pelco.  We reverse the remainder of the 

trial court’s judgment and render judgment that Pelco take nothing on its breach-of-

contract and Prompt Payment Act claims against Chambers County.     

 

 

       Terry Adams 

       Justice 

 

Panel consists of Chief Justice Radack and Justices Hightower and Adams. 
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MOTION FOR REHEARING 

Pursuant to Rule 49 of the Texas Rules of Appellate Procedure, 

Pelco Construction Company hereby moves for rehearing of this Court’s 

opinion and judgment dated September 29, 2020, and in support of this 

motion would respectfully show this Court the following: 

POINTS RELIED UPON FOR REHEARING 

1. This Court overlooked the fact that, during the charge conference, 

Chambers County did not mention the dispute-resolution 

condition precedent requiring mediation (contained in Article 4 of 

the Contract). The county did not object to the omission of a jury 

issue inquiring about whether Pelco Construction complied with 

the dispute-resolution procedure. Thus, the county did not 

preserve error relating to the omission of such a jury issue. 

Therefore, the Court should not have reversed the trial court’s 

final judgment in Pelco Construction’s favor on its breach of 

contract and Prompt Payment Act claims.  

2. Because, in its May 12, 2016 opinion, this Court held that claims 

relating to payment applications are governed by the dispute-

resolution provisions of Article 9 of the Contract (not Article 4), 

that holding became the law of the case. Even if Chambers County 

had objected to the omission of a jury issue inquiring about 

whether Pelco Construction complied with the dispute-resolution 

procedure, the trial court could properly have overruled it based 

on the law of the case. And this Court should not have reversed 

the trial court’s final judgment in Pelco Construction’s favor on its 

breach of contract and Prompt Payment Act claims. 

 

*W
eb

 Prev
iew

 - N
ot 

an
 O

ffic
ial

 Pub
lic 

Rec
ord

*



7 

 

ARGUMENT & AUTHORITIES 

A. During the charge conference, Chambers County did not 

address the dispute-resolution condition precedent that 

required mediation; therefore, it waived error. 

 “Preservation of error is a systemic requirement on appeal. ... 

Ordinarily, a court of appeals should review preservation of error on its 

own motion.” In re E.R.C., 496 S.W.3d 270, 276–77 (Tex. App.–

Texarkana 2016, pet. denied) (quoting Ford v. State, 305 S.W.3d 530, 

532–33 (Tex. Crim. App. 2009) (citations omitted)); see also In re 

M.M.L., 241 S.W.3d 546, 552 (Tex. App.–Amarillo 2006, pet. denied) 

(“Preservation of error is a systemic requirement that a first-level 

appellate court should review on its own motion.”) (citing Jones v. State, 

942 S.W.2d 1, 2 n. 1 (Tex. Crim. App. 1997)). 

In reversing the final judgment in Pelco Constructions’ favor 

because of the omission of a jury issue inquiring whether the company 

complied with the dispute-resolution procedure in Article 4 of the 

Contract that required mediation, the Court stated that, during the 

charge conference, Chambers County “properly objected to the 

omission.” Opinion, pp. 26, 28. In fact, Chambers County did not 

mention this dispute-resolution procedure or Article 4 of the Contract. 
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Quoted below is the entirety of Chambers County’s complaint 

relating to alleged conditions precedent during the charge conference: 

And, finally, Chambers County objects to the failure of the 

charge to obtain the following question on condition precedent, 

which is part of Pelco Construction’s burden of proof. The question 

that Pelco -- we object to not being submitted is in substantially 

the following form (Reading): Did Pelco Construction perform all 

of the conditions precedent to the contract as set forth below? A 

condition precedent is an event that must happen or be performed 

before a right can accrue to enforce an obligation. You are 

instructed that Pelco Construction’s compliance with the notice 

and work stoppage provision set forth in contract Section 9.7.1 

and Pelco Construction’s compliance with the contract termination 

provision set forth in contract Section 14.1 and its subsections and 

Pelco Construction’s providing Chambers County with notice and 

opportunity to cure are all conditions precedent to Pelco 

Construction’s ability to enforce this contract. Answer “yes” or 

“no.” Answer to be filled in by the jury. 

 

This is part of Pelco’s burden of proof with respect to its 

breach of contract claim.  

 

And, finally, Chambers County objects to the failure of the 

charge to contain a question conditioned on the condition 

precedent question that I have just objected to that -- because 

Pelco has failure [sic] to submit it.  

 

This -- this condition question is a question that asks, in 

substance, whether Pelco Construction was excused from 

complying with the condition precedent. And it would be answered 

if, in fact, the first question, “Did Pelco Construction perform all of 

the conditions precedent to the contract as set forth below,” was 

answered as “no.” That also is part of Pelco’s defensive burden 

with respect to the condition precedent issue that it had the 

burden to establish in this case. 
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RR 185-186. 

 During the charge conference, Chambers County never mentioned 

any condition precedent requiring Pelco Construction to first submit its 

claim for unpaid work to Dannenbaum and then to submit its claim to 

mediation. Instead, the county specifically mentioned (1) the notice and 

work stoppage provision set forth in Contract Section 9.7.1, (2) the 

Contract termination provision set forth in contract Section 14.1 and its 

subsections, and (3) the notice and opportunity to cure provisions 

allegedly contained in Sections 9.7.1 and 14.1.1.1  

Chambers County’s objection did not alert Pelco Construction’s 

counsel or the trial judge that a jury question should be asked about the 

dispute-resolution procedure that this Court addressed at length in its 

September 29, 2020 opinion.  

Chambers County likely didn’t mention anything about mediation 

as a condition precedent because the parties’ claims had been submitted 

to mediation and had in fact been mediated. The mediation occurred in 

Beaumont, the home town of the county’s attorneys who represented it 

at trial and represent it on this appeal. 

                                      

1  In fact, these sections mention nothing about an “opportunity to cure.” 

*W
eb

 Prev
iew

 - N
ot 

an
 O

ffic
ial

 Pub
lic 

Rec
ord

*



10 

 

If Chambers County had raised the Article 4 dispute-resolution 

procedure during the charge conference, Pelco Construction would have 

asked the trial judge to reopen the case to allow evidence showing 

compliance with the dispute-resolution condition precedent. See TEX. R. 

CIV. P. 270. The trial judge likely would have allowed reopening 

because (1) Chambers County did not alert the trial court or Pelco 

Construction pre-trial that it would require a jury issue on the Article 4 

dispute-resolution procedure, and (2) the judge knew the parties had 

mediated. In the charge the county submitted before trial, there is no 

mention of the dispute-resolution condition precedent. SCR 2412-2427 

(attached hereto as Exhibit 1). The proposed charge mentions only what 

the county mentioned during the charge conference. Id. 

Failure to timely object to error in a jury charge constitutes a 

waiver of that error. TEX. R. CIV. P. 272. “Any complaint as to a 

question, definition, or instruction, on account of any defect, omission, 

or fault in pleading, is waived unless specifically included in the 

objections.” TEX. R. CIV. P. 274; see Burbage v. Burbage, 447 S.W.3d 249, 

255-58 (Tex. 2014) (party waives any objection to jury charge by failing 

to raise specific objection to proposed submission). 
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To preserve any error on appeal, the objection must be 

“sufficiently specific.” To be sufficiently specific, the objection must 

identify the claimed error and explain the basis of the complaint. TEX. 

R. CIV. P. 274; Castleberry v. Branscum, 721 S.W.2d 270, 276 (Tex. 

1986). A sufficiently specific objection enables the trial court to 

understand the party’s precise grounds and to rule. Id. To preserve 

error in the jury charge the party must make the trial court aware of 

the complaint timely and plainly. State Dep’t of Highways & Pub. 

Transp. v. Payne, 838 S.W.2d 235, 241 (Tex. 1992). 

When a party fails to preserve error in the trial court, an appellate 

court may not consider the unpreserved, or waived, issue. Federal 

Deposit Ins. Corp. v. Lenk, 361 S.W.3d 602, 604 (Tex. 2012). It cannot be 

the basis for overturning an otherwise valid final judgment. Except for 

fundamental error, which was not present in this case, a party must 

preserve a complaint for appellate review by making, and obtaining a 

ruling on, a timely request, objection, or motion that states the ruling 

sought with sufficient specificity to make the trial court aware of the 

complaint, unless the specific grounds were apparent from the context. 

TEX. R. APP. P. 33.1.  
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Further, the complaint presented on appeal must comport with 

the complaint raised in the trial court. Doan v. TransCanada Keystone 

Pipeline, LP, 542 S.W.3d 794, 807 (Tex. App.—Houston [14th Dist.] 

2018, no pet.) (issue waived because the appellate complaint that 

condemnor made no bona fide offer of an amount within the trial court's 

jurisdiction did not comport with the trial court complaint that 

condemnor made no bona fide offer at all); Moran v. Mem’l Point Prop. 

Owners Ass’n, Inc., 410 S.W.3d 397, 407 (Tex. App.—Houston [14th 

Dist.] 2013, no pet.) (trial objection that witness was not identified as a 

fact witness did not preserve appellate complaint that witness was not 

identified as an expert). 

Because Chambers County’s complaint on appeal relating to the 

Article 4 dispute-resolution procedure as a condition precedent does not 

comport with the complaint it made to the trial court during the charge 

conference, it failed to preserve error. Pelco Construction respectfully 

requests that this Court reconsider its September 29, 2020 opinion and 

judgment, affirm the trial court’s final judgment, and grant all the other 

relief the company requests in the prayer below.  
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B. Even if Chambers County preserved its issue relating to 

the Article 4 dispute-resolution procedure, Article 9 of the 

Contract contains its own dispute resolution provision for 

the county’s failure to pay amounts certified.  

In its 2016 opinion, this Court specifically held that, for its breach 

of contract claim, Pelco Construction did not need to show that it was 

entitled to terminate the contract: 

For its breach of contract claim, however, Pelco carried no burden 

of showing that it was entitled to terminate the contract. Instead, 

it was required to prove that Chambers County breached the 

contract. See Bank of Tex. v. VR Electric, Inc., 276 S.W.3d 671, 677 

(Tex. App.—Houston [1st Dist.] 2008, pet. denied) (holding 

elements for breach of contract include showing plaintiff 

performed or tendered performance and defendant breached 

contract). 

Pelco Constr. Co. v. Chambers Cnty., 495 S.W.3d 514, 521 (Tex. App.—

Houston [1st Dist] 2016, pet. denied). Further, this Court held that 

Article 9 contains its own dispute resolution provision for claims that 

the county failed to timely pay amounts due to Pelco Construction: 

No section of article 9 requires disputes to be resolved pursuant to 

section 4.3. See Gilbert Tex. Const., L.P. v. Underwriters at Lloyd’s 

London, 327 S.W.3d 118, 126 (Tex. 2010) (“Courts strive to honor 

the parties’ agreement and not remake their contract by reading 

additional provisions into it.”). Instead, Article 9 contains its own 

dispute resolution provision for any failure by Dannenbaum to 

timely issue a certificate of payment or for any failure by 

Chambers County to timely pay the amount certified. 

Id. at 526.  
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 Pelco Construction brought its breach of contract and Prompt 

Payment Act claims against Chambers County because the county 

timely failed to pay the company’s payment applications. These claims 

clearly fell within the ambit of Article 9 of the Contract. As such, there 

was no need for Pelco Construction to comply with the Article 4 dispute-

resolution procedure. Id. (“No section of article 9 requires disputes to be 

resolved pursuant to section 4.3.”). Even if other claims (e.g. a claim for 

lost profit damages) may have been subject to Article 4’s dispute-

resolution procedure, it does not change this Court’s holding—now the 

law of the case—that claims relating to payment applications are not 

required to be submitted to mediation or other Article 4 dispute-

resolution procedures. See Paradigm Oil, Inc. v. Retamco Operating, 

Inc., 372 S.W.3d 177, 182 (Tex. 2012) (“By narrowing the issues in 

successive appeals, the law-of-the-case doctrine further seeks to 

promote efficiency and uniformity in the decision-making process.”). 

 Therefore, at minimum this Court should have affirmed the trial 

court’s final judgment except for the award of lost profit damages, 

which arguable may have been subject to the Article 4 dispute-

resolution procedure. 
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PRAYER 

Wherefore, Pelco Construction respectfully prays that this Court 

reconsider its opinion delivered on September 29, 2020, and affirm the 

final judgment entered by the trial court in all respects, except for the 

modification Pelco Construction requested in its cross-appeal.    

Respectfully submitted, 

  

/s/ J. Chris Juravich 

J. Chris Juravich 

Attorney at Law 

9801 Westheimer, Suite 300 

Houston, Texas 77042 

Telephone: (713) 834-5319 

jcjuravich@aol.com 

 

ATTORNEY FOR APPELLEE/ 

CROSS-APPELLANT PELCO 

CONSTRUCTION COMPANY 
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I certify that this document was produced on a computer using 

Microsoft Word 2010 and contains 2,735 words, as determined by the 

computer’s word-count function, excluding sections of the document 

listed in Texas Rule of Appellate Procedure 9.4(i)(1). 

 

/s/ J. Chris Juravich 

J. Chris Juravich 
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CERTIFICATE OF SERVICE 

I certify that, on October 14, 2020, a true copy of this document is being 

forwarded to the following counsel of record via E-service: 

 

Nathan M. Brandimarte 

nmb@obt.com 

Donean Surrat 

sds@obt.com 

James S. Chesnutt II 

jhc@obt.com 

William Thorne 

wthorne@obt.com 

Orgain, Bell & Tucker, LLP 

 470 Orleans Street 

 Beaumont, Texas 77004 

 Telephone: 409-838-6412 

 

  

/s/ J. Chris Juravich 

J. Chris Juravich 
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CAUSE NO. CV26356 

PELCO CONSTRUCTION COMPANY 

Plaintiff 

vs. 

 CHAMBERS COUNTY, TEXAS, 

Defendant 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

OF CHAMBERS COUNTY, TX 

344TH JUDICIAL DISTRICT 

DEFENDANT CHAMBER COUNTY, TEXAS’ WORKING DRAFT JURY CHARGE 

TO THE HONORABLE STATE DISTRICT JUDGE: 

Under the provisions of Texas Rules of Civil Procedure 273, 274, 276, 277, 278, and 279, 

Defendant, Chamber County, Texas tenders the following questions, instructions, and definitions 

attached hereto as Exhibit 1 as a working draft jury charge for discussion purposes only. 

These draft items are being presented for the Court’s consideration of the eventual jury 

charge that will be prepared at the close of all the evidence. Defendant respectfully reserves the 

right to request any other jury submissions at the appropriate time, at the close of all the evidence, 

and at the formal charge conference, as provided by the Rules of Civil Procedure. Until then, at the 

appropriate time under the Civil Procedure Rules, these draft submissions should not be construed 

as definitive proposals. 

Respectfully submitted, 

ORGAIN BELL & TUCKER, LLP 

By: /s/ Donean Surratt____________
Nathan M. Brandimarte 
Texas State Bar No. 24026915 
nmb@obt.com
James H. Chesnutt II 
Texas State Bar No. 04187500 

Filed
4/2/2018 1:45 PM

Patti L. Henry
District Clerk

Chambers County, Texas
By:______________________ Deputy
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jhc@obt.com
Donean Surratt 
Texas State Bar No. 01720400 
sds@obt.com
P.O. Box 1751 
470 Orleans Street 
William Thorne 
wthorne@obt.com 
Texas State Bar No. 24102569 
Beaumont, Texas 77704-1751 
(409) 838-6412 – Telephone
(409) 838-6959 – Facsimile

ATTORNEYS FOR  
CHAMBERS COUNTY, TEXAS 

CERTIFICATE OF SERVICE

I hereby certify that on April 2, 2018 I electronically filed a true and correct copy of the 
foregoing document with the Chambers County District Clerk in Cause No. CV26356 by 
electronically serving through EFileTexas.gov, which will send electronic notification of such 
filing and service to all counsel of record in Cause No. CV26356 shown below, each of whom has 
the email address shown below on file with EFileTexas.gov: 

Via E-Serve:  
John Chris Juravich  
Attorney at Law  
2500 City West Blvd., Suite 300  
Houston, Texas 77042 
jcjuravich@aol.com 

Via E-Serve:  
Robert Booth 
Mills Shirley, LLP  
2228 Mechanic St., Suite 400  
Galveston, Texas 77550  
rbooth@millsshirley.com 

Via E-Serve:  
Frederick L. McGuire  
rickmcguire@rickmcguire.com 
Etta Davidson  
etta@rickmcguire.com 
Law Office of Frederick L. McGuire 
714 Main Street  
Liberty, Texas 77575 
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Via E-Serve: 
Misty A. Hataway-Cone  
MCone@SpurlockLaw.com 
Kimberley M. Spurlock  
KSpurlock@SpurlockLaw.com 
17280 West Lake Houston Parkway 
Humble, Texas 77346 

/s/ Donean Surratt ______________
Donean Surratt 
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1 

A fact may be established by direct evidence or by circumstantial evidence or both. A fact is 

established by direct evidence when proved by documentary evidence or by witnesses who saw the 

act done or heard the words spoken. A fact is established by circumstantial evidence when it may 

be fairly and reasonably inferred from other facts proved. 

[PJC Business 100.08] 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING 
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2 

In answering questions about damages, answer each question separately. Do not increase or reduce 

the amount in one answer because of your answer to any other question about damages. Do not 

speculate about what any party’s ultimate recovery may or may not be. Any recovery will be 

determined by the court when it applies the law to your answers at the time of judgment. 

[PJC Business 100.11] 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING 
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3 

Compliance with an agreement must occur within a reasonable time under the circumstances unless 

the parties agreed that compliance must occur within a specified time and the parties intended 

compliance within such time to be an essential part of the agreement. 

In determining whether the parties intended time of compliance to be an essential part of the 

agreement, you may consider the nature and purpose of the agreement and the facts and 

circumstances surrounding its making. 

[PJC Business 101.10] 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING 
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4 

QUESTION ______: 

Did Pelco Construction perform all of the conditions precedent to the Contract as set forth 
below? 

A condition precedent is an event that must happen or be performed before a right can accrue to 
enforce an obligation.  

You are instructed that Pelco Construction’s   compliance with the notice and work stoppage 
requirements set forth in Contract Section 9.7.1,  and Pelco Construction’s  compliance with the 
contract termination requirements set forth in Contract Section 14.1 and its subsections, and Pelco 
Construction’s  providing Chambers County with notice and an opportunity to cure,  are all 
conditions precedent to Pelco Construction’s  ability to enforce the Contract. 

Answer “Yes” or “No.” 

Answer: 

[Question is from Arbor Windsor Court, Ltd. v. Weekley Homes, LP, 463 S.W.3d 131, 134 (Tex. 
App.—Houston [14th Dist.] 2015, pet. denied) Definition of condition precedent comes from Solar 
Applications Engineering, Inc., v. T.A. Operating Corp.,  327 S.W.3d 104, 108 (Tex. 2010). The rest 
of the instruction comes from CDI Eng'g Group, Inc. v. Admin. Exch., Inc., 222 S.W.3d 544, 547 
(Tex. App.—Houston [14th Dist.] 2007, pet. denied) 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING
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5 

QUESTION ______: 

Did Pelco Construction fail to comply with the Contract? 

Answer “Yes” or “No.” 

Answer: 

[PJC Business 101.2] 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING
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6 

QUESTION ______: 

Was this failure of Pelco Construction to comply with the Contract a material failure of Pelco 
Construction to comply with the Contract? 

Answer “Yes” or “No.” 

Answer: 

The circumstances to consider in determining whether a failure to comply is material 
include: 

1. the extent to which the injured party will be deprived of the benefit which it
reasonably expected;

2. the extent to which the injured party can be adequately compensated for the part of
that benefit of which it will be deprived;

3. the extent to which the party failing to perform or to offer to perform will suffer
forfeiture;

4. the likelihood that the party failing to perform or to offer to perform will cure its
failure, taking into account the circumstances including any reasonable assurances;

5. the extent to which the behavior of the party failing to perform or to offer to perform
comports with standards of good faith and fair dealing.

[PJC Business 101.2] 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING
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7 

Question ______: 

Who first failed to materially comply with the Contract? 

Answer “Chambers County” or “Pelco Construction.” 

Answer: 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING
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8 

QUESTION ______: 

Was this failure of Chambers County to comply with the Contract excused? 

Answer “Yes” or “No.” 

Answer: 

[PJC Business 101.21] 

Failure to comply by Chambers County is excused if you find that Pelco 
Construction committed a previous failure to comply with a material obligation of 
the same agreement. 

[PJC Business 101.23] 

The circumstances to consider in determining whether a failure to comply is
material include: 

1. the extent to which the injured party will be deprived of the benefit which it
reasonably expected;

2. the extent to which the injured party can be adequately compensated for the part
of that benefit of which it will be deprived;

3. the extent to which the party failing to perform or to offer to perform will suffer
forfeiture;

4. the likelihood that the party failing to perform or to offer to perform will cure
its failure, taking into account the circumstances including any reasonable
assurances;

5. the extent to which the behavior of the party failing to perform or to offer to
perform comports with standards of good faith and fair dealing.

[PJC Business 101.2] 

Failure to comply by Chambers County is excused if you find that Pelco 
Construction committed a prior repudiation of the same agreement. 

A party repudiates an agreement when it indicates, by its words or actions, that it 
is not going to perform its obligations under the agreement in the future, showing 
a fixed intention to abandon, renounce, and refuse to perform the agreement. 

[PJC Business 101.23] 
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9 

Failure to comply by Chambers County is excused if you find that compliance is waived 
by Pelco Construction. 

Waiver is an intentional surrender of a known right or intentional conduct inconsistent 
with claiming the right. 

[PJC Business 101.24] 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING 
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10 

QUESTION ______: 

What sum of money, if any, if paid now in cash, would fairly and reasonably compensate 
Chambers County for its damages, if any, that resulted from Pelco Construction’s failure to 
comply? 

Consider the following element of damages, if any, and none other. 

The difference, if any, between Chambers County’s reasonable and necessary cost, if any, 
of completing the Project and the unpaid balance of the Contract price. 

Do not include in your answer any amount that you find Chambers County could 
have avoided by the exercise of reasonable care. 

Do not add any amount for interest on damages, if any. 

Answer in dollars and cents for damages, if any. 

Answer: ________________ 

[PJC Business 115.3, 115.8 (mitigation instruction)] 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING 
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11 

QUESTION ______: 

What is a reasonable fee for the necessary services of Chambers County’s attorney, stated in 
dollars and cents? 

Factors to consider in determining a reasonable fee include— 

1. The time and labor required, the novelty and difficulty of the questions
involved, and the skill required to perform the legal services properly.

2. The  likelihood  that  the  acceptance  of  the  particular  employment  will
preclude other employment by the lawyer.

3. The fee customarily charged in the locality for similar legal services.
4. The amount involved and the results obtained.
5. The time limitations imposed by the client or by the circumstances.
6. The nature and length of the professional relationship with the client.
7. The experience, reputation, and ability of the lawyer or lawyers performing the

services.
8. Whether the fee is fixed or contingent on results obtained or uncertainty of

collection before the legal services have been rendered.

Answer with an amount for each of the following: 

1. For representation through trial and the completion of proceedings in the trial
court.

Answer: 

2. For representation through appeal to the court of appeals.

Answer: 

3. For representation at the petition for review stage in the Supreme Court of Texas.

Answer: 

4. For representation at the merits briefing stage in the Supreme Court of Texas.

Answer: 

5. For representation through oral argument and the completion of proceedings in the
Supreme Court of Texas.

Answer: 

2426
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12 

[PJC Business 115.60; see also Arthur Andersen & Co. v. Perry Equipment Corp., 945 
S.W.2d 812, 818 (Tex. 1997)] 

Given:  ________________ 

Refused:  ______________ 

Modified as follows:  _______________ 

_______________________________ 
JUDGE PRESIDING 
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October 14, 2020 
 
Honorable Jimmy Sylvia and Chambers County Commissioners Court 
Honorable Jay H. Knight and Liberty County Commissioners Court 
James Gibson and Trinity Bay Conservation District (TBCD) Board 
 
RE: JOINT CDBG-MIT APPLICATION BETWEEN CHAMBERS COUNTY, LIBERTY COUNTY, AND 

TRINITY BAY CONSERVATION DISTRICT (TBCD) 
 
Dear Judge Sylvia, Judge Knight, and Mr. Gibson: 
 
Please allow this letter, and the detail contained within, to serve as the basis for discussion for the 
multi-jurisdictional application between Chambers County, Liberty County, and Trinity Bay 
Conservation District (TBCD) in the upcoming Community Development Block Grant – Mitigation 
(CDBG-MIT) competition.  The project consists of major drainage improvements within the Spindletop 
Bayou Watershed to include a diversion channel and road crossings.  The enclosed documents detail 
the project area, project scope, project budget, project beneficiaries, and project schedule.  The final 
application budget is presented below: 
 

Activity Grant Match Total 
Construction $26,137,342.90 $345,274.10 $26,482,617.00 
Acquisition $2,125,000.00 $0.00 $2,125,000.00 
Engineering $4,291,142.55 $0.00 $4,291,142.55 
Administration $1,973,925.00 $0.00 $1,973,925.00 

Total $34,527,410.45 $345,274.10 $34,872,684.55 
 
This project is being proposed as a multijurisdictional application between Chambers County, Liberty 
County, and Trinity Bay Conservation District (TBCD) due to the regional impact and location of project 
beneficiaries.  The Application will be led by Chambers County with the support of Liberty County and 
TBCD.  A jurisdictional cost-share will be applied to cover the 1% match/local leverage for the proposed 
project at approximately 33% from each entity based on the budget detail outlined above.  Below is 
the financial commitment from each entity: 
 

Jurisdiction Financial Commitment 
Chambers County $115,091.43 
Liberty County $115,091.33 
Trinity Bay Conservation District $115,091.33 

Total $345,274.10 
  
Please note, the 1% local match commitment has been allocated to the construction activity and will 
be expected to be expended at the start of construction.  Upon notice of award, an interlocal 
agreement will be drafted and executed between each jurisdiction which will detail the process for 
commitment of resources.   
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In addition, the following items are included for final approval and authorization to submit this 
application to the Texas General Land Office on or before October 28, 2020: 

• Application Resolution (Required from each jurisdiction) – The passage of the resolution will
serve as proof of financail commitment and will be provided to GLO to serve this purpose.

• SF-424 Form (requires Chambers County signature ONLY)
• Local Certification (requires Chambers County signature ONLY)

The approved application resolution and the forms requiring signatures will need to be completed and 
sent back to me for inclusion with the official application material.  

Respectfully, 

Patrick K. Wiltshire 
President and CEO  
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RESOLUTION NO: __________ 
 
A RESOLUTION OF THE COMMISSIONERS COURT OF CHAMBERS COUNTY, TEXAS, 
AUTHORIZING THE SUBMISSION OF AN APPLICATION TO THE TEXAS GENERAL LAND 
OFFICE (GLO) FOR COMMUNITY DEVELOPMENT BLOCK GRANT - MITIGATION (CDBG-
MIT) PROGRAM; AND AUTHORIZING THE COUNTY JUDGE TO ACT AS THE COUNTY'S 
EXECUTIVE OFFICER AND AUTHORIZED REPRESENTATIVE IN ALL MATTERS 
PERTAINING TO THE COUNTY'S PARTICIPATION IN THE COMMUNITY DEVELOPMENT 
BLOCK GRANT – MITIGATION (CDBG-MIT) PROGRAM. 

 
WHEREAS, Hurricane Harvey (DR-4332) severely impacted Chambers County; and 
 
WHEREAS, Chambers County desires to increase resilience to disasters and reduce or eliminate the long-
term risk of loss of life, injury, damage to and loss of property, and suffering and hardship, by lessening 
the impact of future disasters; and 
 
WHEREAS, Chambers County desires a viable community, including decent housing and a suitable 
living environment and expanding economic opportunities, principally for persons of low-to-moderate 
income; and 
 
WHEREAS, Chambers County aims to Affirmatively Further Fair Housing by identifying projects that 
overcome or do not increase patterns of residential segregation based on race, color, religion, national 
origin, sex, disability or family status;  

 
WHEREAS, it is necessary and in the best interests of Chambers County to apply for funding under the 
Community Development Block Grant – Mitigation (CDBG-MIT) Program; 

 
NOW, THEREFORE, BE IT RESOLVED BY THE COMMISSIONERS COURT OF CHAMBERS 
COUNTY TEXAS: 

 
1. That a Community Development Block Grant – Mitigation (CDBG-MIT) Fund application is 

hereby authorized to be filed by Chambers County as the lead application of a Multi-
Jurisdictional application along with the support of Liberty County and the Trinity Bay 
Conservation District, with the General Land Office for the mitigation efforts under Hurricane 
Harvey State Competition. 

 
2. That the project detailed within the application will address flood and drainage improvements 

within the Spindletop Bayou Watershed which were identified as a risk due to 
Hurricanes/Tropical Storms/Tropical Depressions and riverine flooding thereby placing undue 
and certain health and safety risks on residents.  

 
3. That the CDBG-MIT Application request amount be filed for $34,527,410.45 

 
4. That the application will require a 1% cash match, based on the CDBG-MIT application request, 

in the amount of $345,274.10 of which $115,091.43 is being committed by Chambers County 
from the General Fund.  The remainder will be committed by Liberty County and Trinity Bay 
Conservation District in equal parts to complete the required 1% cash match. 

 
5. That the total project cost is $34,872,684.55 to include construction, acquisition, engineering, and 

administration services. 
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6. That the Commissioners Court directs and designates the County Judge as the County's Chief 
Executive Officer(s) and Authorized Representative to act in all matters in connection with this 
application and the County's participation in the Community Development Block Grant - 
Mitigation (CDBG-MIT) Program. 

 
7. That all funds will be used in accordance with all applicable federal, state, local and 

programmatic requirements including but not limited to procurement, environmental review, 
labor standards, real property acquisition, fair housing, and civil rights requirements. 

 
 
 
Passed and approved this  __ day of  ____, 2020. 
 
 
 

 
 

COUNTY JUDGE 
 
 

ATTEST: 
 
 
 
 
 

 
COUNTY CLERK 
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RESOLUTION NO: __________ 
 
A RESOLUTION OF THE COMMISSIONERS COURT OF LIBERTY COUNTY, TEXAS, 
AUTHORIZING THE SUBMISSION OF AN APPLICATION TO THE TEXAS GENERAL LAND 
OFFICE (GLO) FOR COMMUNITY DEVELOPMENT BLOCK GRANT - MITIGATION (CDBG-
MIT) PROGRAM; AND AUTHORIZING THE COUNTY JUDGE TO ACT AS THE COUNTY'S 
EXECUTIVE OFFICER AND AUTHORIZED REPRESENTATIVE IN ALL MATTERS 
PERTAINING TO THE COUNTY'S PARTICIPATION IN THE COMMUNITY DEVELOPMENT 
BLOCK GRANT – MITIGATION (CDBG-MIT) PROGRAM. 

 
WHEREAS, Hurricane Harvey (DR-4332) severely impacted Liberty County; and 
 
WHEREAS, Liberty County desires to increase resilience to disasters and reduce or eliminate the long-
term risk of loss of life, injury, damage to and loss of property, and suffering and hardship, by lessening 
the impact of future disasters; and 
 
WHEREAS, Liberty County desires a viable community, including decent housing and a suitable living 
environment and expanding economic opportunities, principally for persons of low-to-moderate income; 
and 
 
WHEREAS, Liberty County aims to Affirmatively Further Fair Housing by identifying projects that 
overcome or do not increase patterns of residential segregation based on race, color, religion, national 
origin, sex, disability or family status;  

 
WHEREAS, it is necessary and in the best interests of Liberty County to apply for funding under the 
Community Development Block Grant – Mitigation (CDBG-MIT) Program; 

 
NOW, THEREFORE, BE IT RESOLVED BY THE COMMISSIONERS COURT OF LIBERTY COUNTY 
TEXAS: 

 
1. That a Community Development Block Grant – Mitigation (CDBG-MIT) Fund application is 

hereby authorized to be filed by Chambers County as the lead application of a Multi-
Jurisdictional application along with the support of Liberty County and the Trinity Bay 
Conservation District, with the General Land Office for the mitigation efforts under Hurricane 
Harvey State Competition. 

 
2. That the project detailed within the application will address flood and drainage improvements 

within the Spindletop Bayou Watershed which were identified as a risk due to 
Hurricanes/Tropical Storms/Tropical Depressions and riverine flooding thereby placing undue 
and certain health and safety risks on residents.  

 
3. That the CDBG-MIT Application request amount be filed for $34,527,410.45 

 
4. That the application will require a 1% cash match, based on the CDBG-MIT application request, 

in the amount of $345,274.10 of which $115,091.33 is being committed by Liberty County from 
the General Fund.  The remainder will be committed by Chambers County and Trinity Bay 
Conservation District in equal parts to complete the required 1% cash match. 

 
5. That the total project cost is $34,872,684.55 to include construction, acquisition, engineering, and 

administration services. 
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6. That the Commissioners Court directs and designates the County Judge as the County's Chief 
Executive Officer(s) and Authorized Representative to act in all matters in connection with this 
application and the County's participation in the Community Development Block Grant - 
Mitigation (CDBG-MIT) Program. 

 
7. That all funds will be used in accordance with all applicable federal, state, local and 

programmatic requirements including but not limited to procurement, environmental review, 
labor standards, real property acquisition, fair housing, and civil rights requirements. 

 
 
 
Passed and approved this  __ day of  ____, 2020. 
 
 
 

 
 

COUNTY JUDGE 
 
 

ATTEST: 
 
 
 
 
 

 
COUNTY CLERK 
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RESOLUTION NO: __________ 
 
A RESOLUTION OF THE TRINITY BAY CONSERVATION DISTIRCT, AUTHORIZING THE 
SUBMISSION OF AN APPLICATION TO THE TEXAS GENERAL LAND OFFICE (GLO) FOR 
COMMUNITY DEVELOPMENT BLOCK GRANT - MITIGATION (CDBG-MIT) PROGRAM; AND 
AUTHORIZING THE BOARD PRESIDENT AND/OR GENERAL MANAGER TO ACT AS THE 
DISTRICT'S EXECUTIVE OFFICER AND AUTHORIZED REPRESENTATIVE IN ALL MATTERS 
PERTAINING TO THE DISTRICT'S PARTICIPATION IN THE COMMUNITY DEVELOPMENT 
BLOCK GRANT – MITIGATION (CDBG-MIT) PROGRAM. 

 
WHEREAS, Hurricane Harvey (DR-4332) severely impacted Trinity Bay Conservation District 
(‘District”); and 
 
WHEREAS, The District desires to increase resilience to disasters and reduce or eliminate the long-term 
risk of loss of life, injury, damage to and loss of property, and suffering and hardship, by lessening the 
impact of future disasters; and 
 
WHEREAS, The District desires a viable community, including decent housing and a suitable living 
environment and expanding economic opportunities, principally for persons of low-to-moderate income; 
and 
 
WHEREAS, The District aims to Affirmatively Further Fair Housing by identifying projects that 
overcome or do not increase patterns of residential segregation based on race, color, religion, national 
origin, sex, disability or family status;  

 
WHEREAS, it is necessary and in the best interests of the District to apply for funding under the 
Community Development Block Grant – Mitigation (CDBG-MIT) Program; 

 
NOW, THEREFORE, BE IT RESOLVED BY THE TRINITY BAY CONSERVATION DISTRICT 
BOARD: 

 
1. That a Community Development Block Grant – Mitigation (CDBG-MIT) Fund application is 

hereby authorized to be filed by Chambers County as the lead application of a Multi-
Jurisdictional application along with the support of Liberty County and the Trinity Bay 
Conservation District, with the General Land Office for the mitigation efforts under Hurricane 
Harvey State Competition. 

 
2. That the project detailed within the application will address flood and drainage improvements 

within the Spindletop Bayou Watershed which were identified as a risk due to 
Hurricanes/Tropical Storms/Tropical Depressions and riverine flooding thereby placing undue 
and certain health and safety risks on residents.  

 
3. That the CDBG-MIT Application request amount be filed for $34,527,410.45 

 
4. That the application will require a 1% cash match, based on the CDBG-MIT application request, 

in the amount of $345,274.10 of which $115,091.33 is being committed by the District from the 
General Fund.  The remainder will be committed by Chambers County and Liberty County in 
equal parts to complete the required 1% cash match. 

 
5. That the total project cost is $34,872,684.55 to include construction, acquisition, engineering, and 
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administration services. 
 

6. That the District Board directs and designates the Board President and/or General Manager as 
the District’s Chief Executive Officer(s) and Authorized Representative to act in all matters in 
connection with this application and the County's participation in the Community Development 
Block Grant - Mitigation (CDBG-MIT) Program. 

 
7. That all funds will be used in accordance with all applicable federal, state, local and 

programmatic requirements including but not limited to procurement, environmental review, 
labor standards, real property acquisition, fair housing, and civil rights requirements. 

 
 
 
Passed and approved this  __ day of  ____, 2020. 
 
 
 

 
 

BOARD PRESIDENT 
 
 

ATTEST: 
 
 
 
 
 

 
GENERAL MANAGER 
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OMB Number: 4040-0004
Expiration Date: 12/31/2022

* 1. Type of Submission: * 2. Type of Application:

 
* 3. Date Received: 4. Applicant Identifier:

5a. Federal Entity Identifier: 5b. Federal Award Identifier:

6. Date Received by State: 7. State Application Identifier:

* a. Legal Name:

* b. Employer/Taxpayer Identification Number (EIN/TIN): * c. Organizational DUNS:

* Street1:

Street2:

* City:

County/Parish:

* State:

Province:

* Country:

* Zip / Postal Code:

Department Name: Division Name:

Prefix: * First Name:

Middle Name:

* Last Name:

Suffix:

Title:

Organizational Affiliation:

* Telephone Number: Fax Number:

* Email:

* If Revision, select appropriate letter(s):

* Other (Specify):

State Use Only:

8. APPLICANT INFORMATION:

d. Address:

e. Organizational Unit:

f. Name and contact information of person to be contacted on matters involving this application:

Application for Federal Assistance SF-424

Preapplication

Application

Changed/Corrected Application

New

Continuation

Revision

10/28/2020

County of Chambers

74-6000036 0742043480000

404 Washington Avenue

Anahuac

TX: Texas

USA: UNITED STATES

77514-0000

Chambers County Administration

Mr. Samantha 

Humphrey

Director of Economic Dev. & Grant Management

Administration

409-267-4695

shumphrey@chamberstx.gov
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* 9. Type of Applicant 1: Select Applicant Type:

Type of Applicant 2: Select Applicant Type:

Type of Applicant 3: Select Applicant Type:

* Other (specify):

* 10. Name of Federal Agency:

11. Catalog of Federal Domestic Assistance Number:

CFDA Title:

* 12. Funding Opportunity Number:

* Title:

13. Competition Identification Number:

Title:

14. Areas Affected by Project (Cities, Counties, States, etc.):

* 15. Descriptive Title of Applicant's Project:

Attach supporting documents as specified in agency instructions.

Application for Federal Assistance SF-424

B: County Government

United States Department of Housing and Urban Development

14.228

Community Development Block Grant  - Mitigation (CDBG-MIT)

FR-6109-N-02

Community Development Block Grant  - Mitigation (CDBG-MIT)

N/A

N/A

Drainage Improvements - Spindletop Bayou.  Area Benefit.

View AttachmentsDelete AttachmentsAdd Attachments

View AttachmentDelete AttachmentAdd Attachment
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* a. Federal

* b. Applicant

* c. State

* d. Local

* e. Other

* f.  Program Income

* g. TOTAL

.

Prefix: * First Name:

Middle Name:

* Last Name:

Suffix:

* Title:

* Telephone Number:

* Email:

Fax Number:

* Signature of Authorized Representative: * Date Signed:

18. Estimated Funding ($):

21. *By signing this application, I certify (1) to the statements contained in the list of certifications** and (2) that the statements
herein are true, complete and accurate to the best of my knowledge. I also provide the required assurances** and agree to
comply with any resulting terms if I accept an award. I am aware that any false, fictitious, or fraudulent statements or claims  may
subject me to criminal, civil, or administrative penalties. (U.S. Code, Title 218, Section 1001)

** The list of certifications and assurances, or an internet site where you may obtain this list, is contained in the announcement or agency 
specific instructions.

Authorized Representative:

Application for Federal Assistance SF-424

* a. Applicant

Attach an additional list of Program/Project Congressional Districts if needed.

* b. Program/Project

* a. Start Date: * b. End Date:

16. Congressional Districts Of:

17. Proposed Project:

36 CDBG

Add Attachment Delete Attachment View Attachment

11/01/2021 10/31/2027

34,527,410.45

115,091.43

0.00

0.00

230,182.67

0.00

34,872,684.55

a. This application was made available to the State under the Executive Order 12372 Process for review on

b. Program is subject to E.O. 12372 but has not been selected by the State for review.

c. Program is not covered by E.O. 12372.

Yes No

Add Attachment Delete Attachment View Attachment

** I AGREE

Mr. Jimmy

Sylvia

County Judge

409-267-2440

jsylvia@chamberstx.gov

* 20. Is the Applicant Delinquent On Any Federal Debt?  (If "Yes," provide explanation in attachment.)

* 19. Is Application Subject to Review By State Under Executive Order 12372 Process?

10/27/2020

If "Yes", provide explanation and attach
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Mitigation – Local Certifications Page 1 of 3 

Texas General Land Office 
Community Development and Revitalization Division 
Mitigation – Local Certifications 

Each Applicant for Community Development Block Grant Mitigation ("CDBG-MIT") funding 
must complete Federal Assistance Standard Form 424 (SF-424) and certify that local certifications 
included in this application guide were followed in the preparation of any CDBG-MIT program 
application. Additionally, Applicant must certify that it will continue to follow local certifications 
in the event that funding is awarded and Applicant is reclassified as a Subrecipient.

Each Applicant/Subrecipient must comply with the provisions of the National Environmental 
Policy Act ("NEPA"), the Council on Environmental Quality ("CEQ") regulations, the 
requirements set forth in Title 24 of the Code of Federal Regulations ("CFR") part 58, and 
applicable Texas General Land Office policy directives. 

Each Applicant/Subrecipient must comply with all applicable federal and state laws, including 
environmental, labor (Davis-Bacon Act), the procurement procedures and contract requirements 
found at 2 C.F.R. §200.318 – §200.326, and all civil rights requirements. 

Each Applicant/Subrecipient certifies, as outlined in 84 FR 45838 (August 30,2019), the following:

A. The Applicant/Subrecipient certifies that it has in effect and if following a residential anti-
displacement and relocation assistance plan in connection with any activity assisted with CDBG-
MIT funds.

B. The Applicant/Subrecipient certifies its compliance with restrictions on lobbying as
required by 24 C.F.R. part 87, together with disclosure forms, if required by part 87.

C. Any entity or entities designated by the subrecipient, and any contractor, subrecipient, or
designated public agency carrying out an activity with CDBG-MIT funds, possess(es) the legal
authority to carry out the program for which it is seeking funding, in accordance with applicable
HUD regulations and the federal register notice. The subrecipient certifies that activities to be
undertaken with CDBG-MIT funds are consistent with the Action Plan.

D. The Applicant/Subrecipient certifies that it will comply with the acquisition and relocation
requirements of the Uniform Relocation Act (“URA”), as amended, and implementing regulations
at 49 CFR part 24, except where waivers or alternative requirements are provided for CDBG-MIT
funds.

E. The Applicant/Subrecipient certifies that it will comply with Section 3 of the Housing and
Urban Development Act of 1968 (12 U.S.C. §1701u) and implementing regulations at 24 C.F.R.
part 135.
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Mitigation – Local Certifications Page 2 of 3 

F. The Applicant/Subrecipient certifies that it is following a detailed citizen participation plan that
satisfies the requirements of 24 CFR §91.115 or §91.105 (except as provided for in notices providing
waivers and alternative requirements for this grant). Also, each local government receiving assistance
from a state grantee must follow a detailed citizen participation plan that satisfies the requirements of 24
CFR §570.486 (except as provided for in notices providing waivers and alternative requirements for this
grant).

G. The  Applicant/Subrecipient certifies that it is complying with each of the following criteria:

1) Funds will be used solely for necessary expenses related to mitigation activities, as
applicable, in the most impacted and distressed areas for which the President declared a major disaster in 
2015, 2016, or 2017 pursuant to the Robert T. Stafford Disaster Relief and Emergency Assistance Act of 
1974 (42 U.S.C. §5121 et seq.).  

2) With respect to activities expected to be assisted with CDBG-MIT funds, the relevant
action plan has been developed to give priority to activities that will benefit low- and moderate-income 
families.

3) The aggregate use of CDBG-MIT funds shall principally benefit low- and moderate-
income families in a manner that ensures that at least 50 percent (or another percentage permitted by 
HUD in a waiver published in an applicable Federal Register notice) of the CDBG-MIT grant amount is 
expended for activities that benefit such persons. 

4) The Applicant/Subrecipient will not attempt to recover any capital costs of public
improvements assisted with CDBG-MIT funds by assessing any amount against properties owned and 
occupied by persons of low- and moderate-income, including any fee charged or assessment made as a 
condition of obtaining access to such public improvements, unless:   

i. CDBG-MIT funds are used to pay the proportion of such fee or assessment that
relates to the capital costs of such public improvements that are financed from revenue sources other than 
under this title; or  

ii. For purposes of assessing any amount against properties owned and occupied by
persons of moderate income, the grantee certifies to the Secretary that it lacks sufficient CDBG funds (in 
any form) to comply with the requirements of clause (a). 

H. The Applicant/Subrecipient  certifies that the grant will be conducted and administered in
conformity with title VI of the Civil Rights Act of 1964 (42 U.S.C. §2000d), the Fair Housing Act (42
U.S.C. §3601-§3619), and implementing regulations, and that it will affirmatively further fair housing.

I. The Applicant/Subrecipient certifies that it has adopted and is enforcing the following policies,
and, in addition, must certify that they will require local governments that receive grant funds to certify
that they have adopted and are enforcing:

1) A policy prohibiting the use of excessive force by law enforcement agencies within its
jurisdiction against any individuals engaged in nonviolent civil rights demonstrations;

2) A policy of enforcing applicable state and local laws against physically barring entrance 
to or exit from a facility or location that is the subject of such nonviolent civil rights demonstrations 
within its jurisdiction.
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Page 3 of 3 

J. The Applicant/Subrecipient certifies that it (and any administering entity) currently has or
will develop and maintain the capacity to carry out mitigation activities, as applicable, in a timely
manner and that the subrecipient has reviewed the respective requirements of this notice.

K. The Applicant/Subrecipient certifies that it will not use CDBG-MIT funds for any activity in
an area identified as flood prone for land use or hazard mitigation planning purposes by the state,
local, or tribal government or delineated as a Special Flood Hazard Area (or 100-year floodplain) in
FEMA’s most current flood advisory maps, unless it also ensures that the action is designed or
modified to minimize harm to or within the floodplain, in accordance with Executive Order 11988
and 24 C.F.R. part 55. The relevant data source for this provision is the state, local, and tribal
government land use regulations and hazard mitigation plans and the latest-issued FEMA data or
guidance, which includes advisory data (such as Advisory Base Flood Elevations) or preliminary
and final Flood Insurance Rate Maps.

L. The Applicant/Subrecipient certifies that its activities concerning lead-based paint will
comply with the requirements of 24 CFR part 35, subparts A, B, I, K, and R.

M. The Applicant/Subrecipient certifies that it will comply with environmental requirements at
24 CFR part 58.

N. The Applicant/Subrecipient certifies that it will comply with applicable laws.

WARNING: ANY PERSON WHO KNOWLINGLY MAKES A FALSE CLAIM OR 
STATEMENT TO HUD MAY BE SUBJECT TO CIVIL OR CRIMINAL PENALTIES 
UNDER 18 U.S.C. §287; 18 U.S.C. §1001, AND 31 U.S.C. § 3729.

Except as otherwise provided under federal law, any person who knowingly and willfully falsifies, 
conceals, or covers up a material fact by any trick, scheme or device or who makes any materially 
false, fictitious, or fraudulent statement or representation or who makes or uses any false writing or 
document knowing the writing or document to contain materially false, fictitious, or fraudulent 
statement or entry shall be prosecuted under Title 18, United States Code, §1001.

________________________________________ 

Printed Name of Authorized Signatory 

________________________________________ 

Signature of Authorized Signatory 

Mitigation – Local Certifications 

__________________ 

Date 
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O:\Projects LJA B000 - BXXX\B080 - Trinity Bay Conservation District\CDBG-MIT Spindletop Bayou\Spindletop Bayou LJA Mitigation Justification 
memo 9-24-2020.docx 

September 24, 2020 
 
Patrick Wiltshire 
President and CEO 
Public Management, Inc. 
15355 Vantage Parkway W. Suite 108 
Houston, Tx 77032 
 
RE: Spindletop Diversion Channel – Channel and Road Crossing Improvements Project 
 
To whom it may concern: 
 
This memorandum shall serve as a detailed justification for CDBG funding for the implementation of the 
Spindletop Diversion Channel and how it will mitigate flooding within Chambers County, Texas and the 
surrounding area. 
 
The drainage system in the county is owned and maintained by the Trinity Bay Conservation District 
(TBCD) and encompasses over 1,400 miles of drainage ditches and channels.  The drainage operations of 
the TBCD greatly benefit the residents of Chambers County, Texas and the surrounding area which 
includes parts of Liberty County, Texas.  Due to the low elevation of the region and the history of 
flooding from major storm events in the past, storm water drainage ditches and channels have always 
been a necessity within Chambers County for the safety of life and property.  Unfortunately, the recent 
events have shown that the current drainage system is in need of expansion if it is to continue in 
effectively combating flood events.  The need for additional drainage channels/ditches and other major 
improvements to the drainage system was made evident during Hurricane Harvey where some areas 
within Chambers County, Texas took almost two full weeks for the drainage system to fully 
accommodate the water received during the event.   With the unparalleled flooding and damage caused 
by Hurricane Harvey, Tropical Storm Imelda, and other major storm events, Chambers County, Texas has 
proposed to expand the current drainage system by excavating a new drainage channel just south of the 
community of Winnie, Texas.   
 
Beginning at approximately latitude 29.774494 and longitude -94.400086 along the Spindletop Bayou 
waterway, the proposed channel will divert storm water from Spindletop Bayou south to approximately 
latitude 29.641153 and longitude -94.403449 where it would then flow into Elm Bayou, which flows into 
the Gulf Intracoastal Waterway (GIWW).  The physical description of the proposed drainage channel is a 
channel with a depth of 10’ with a top width of 100 LF with an additional 50’ right-of-way (ROW) along 
both sides of the channel.  The proposed drainage channel will be approximately 49,188 LF in length. 
 
The proposed channel has been estimated to reduce flood waters within the region by an average of 4’.  
While this reduction in storm water levels may not stop flooding in the most severe of circumstances, it 
will significantly reduce the environmental impact of any storm event in the area.  In addition to 
reducing storm water levels and the environmental impact caused by flooding, the proposed channel 
would significantly reduce the amount of time that flood waters would stay in an area before draining.  
This reduction in time would have an enormous impact on the response time of first responders and 
relief aid to move into areas impacted by major storm events faster.   Home and business-owners alike 
would also benefit greatly from the proposed channel by allowing them, in the worst-case scenarios, to 
return to areas impacted by storm events and to start assessing any damage caused by storm events 
and rebuild.   
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clearing and grubbing of 425 acres of land.  Road crossings shall have 5’x12’ RCB or equivalent capacity 

(13 barrels per crossing) with 5’x12’ headwalls on both sides.   
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CHAMBERS COUNTY, TEXAS 

SPINDLETOP DIVERSION CHANNEL 

CHANNEL AND ROAD CROSSING IMPROVEMENTS PROJECT 

Chambers County, Texas has suffered from the recent increase of major flood events in and around the 

county.  Storm events such as Hurricane Harvey and Tropical Storm Imelda have put severe strain on the 

drainage capabilities of Chambers County, and the system is in dire need of expansion in order to 

effectively combat future storm events of great magnitude.  During storm events such as these, they 

have inundated the regions water drainage capabilities due to the sheer amount of water needed to be 

removed from the area which has caused repeated flooding of homes and businesses within the county 

at an enormous cost to the State of Texas and homeowners.  The County of Chambers, Texas is 

proposing the construction of a new storm water drainage channel just outside of the community of 

Winnie, Texas on the south side of the city beginning at a point along the Spindletop Bayou waterway.  

This project would significantly increase the county’s capability to handle major flood events.  This 

project would reduce the amount of time that flood waters stay within the region before draining off.  

While this channel may not stop flooding in the most severe storm events, it will significantly decrease 

the amount of time that flood waters stay within the flooded areas therefore reducing the amount of 

time that first responders and relief aid can move into an area.  The channel would also allow evacuees 

to return to their homes faster after a major storm event.  The water drainage system is owned by the 

Trinity Bay Conservation District (TBCD) and the population within the County of Chambers, Texas and 

by extension the County of Liberty, Texas will benefit greatly from this drainage project. 

 

The Spindletop Diversion Channel, Channel and Road Crossing Improvements Project will provide for 

approximately 49,188 LF for a storm water drainage channel that will reduce the water level during a 

flood event by an estimated 4’ within the region.  This reduction in water level will reduce the overall 

environmental impact due to storm events within Chambers County, Texas and the surrounding area.  

The proposed channel would begin at a point along the Spindletop Bayou waterway.  The current 

starting point is located at approximately latitude 29.774494 and longitude -94.400086 and the 

proposed channel would divert storm water from Spindletop Bayou south, crossing under both Fairview 

Rd and Hwy 1985 where it would flow into Elm Bayou at approximately latitude 29.641153 and 

longitude -94.403449.  Elm Bayou drains into the Gulf Intracoastal Waterway (GIWW).  The channel 

alignment is not fixed as of yet but will travel in a relatively straight line south from beginning to end 

with approximately five road crossings needing to be installed to accommodate the proposed channel.  

The project will require coordination and cooperation between Chambers County, TBCD, the United 

States Army Core of Engineers (USACE), local landowners and local authorities alike for acquiring 

necessary permitting and drainage easements. 

 

After approval of the erosion control plan, all necessary permits and drainage easements have been 

secured, the channel may begin construction.  The design of the drainage channel is for it to have a 

depth of 10’ with a top width of 100 LF with an additional 50’ right-of-way (ROW) on both sides of the 

channel.  Approximate excavation for the channel is 3,250,000 cubic yards of earth with the additional 
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SPINDLETOP CHANNEL AND ROAD CROSSING IMPROVEMENTS PROJECT 
1) FAIRVIEW ROAD CROSSING
2) FM 1941 ROAD CROSSING
3) ROAD CROSSING
4) ROAD CROSSING
5) FM 1985 ROAD CROSSING
(SEE "SPINDLETOP BAYOU PROPOSED ROAD CROSSING" FOR DETAILS ON CROSSINGS) 

3 mi

N
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© 2020 Google
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© 2020 Google
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2615 Calder Avenue, Suite 500
LJA Engineering, Inc.

FRN - F-1386
Fax  409.833.0317

Phone  409.833.3363

SCALE: NTS
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Beaumont, Texas 77702
2615 Calder Avenue, Suite 500
LJA Engineering, Inc.

FRN - F-1386
Fax  409.833.0317

Phone  409.833.3363

SCALE: NTS
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CDBG Funding Sep-20 Oct-20 Nov-20 Dec-20 Jan-21 Feb-21 Mar-21 Apr-21 May-21 Jun-21 Jul-21 Aug-21 Sep-21 Oct-21 Nov-21 Dec-21 Jan-22 Feb-22 Mar-22 Apr-22 May-22 Jun-22 Jul-22 Aug-22 Sep-22 Oct-22 Nov-22 Dec-22 Jan-23 Feb-23 Mar-23 Apr-23 May-23 Jun-23 Jul-23 Aug-23 Sep-23 Oct-23 Nov-23 Dec-23 Jan-24 Feb-24 Mar-24 Apr-24 May-24 Jun-24 Jul-24 Aug-24 Sep-24 Oct-24 Nov-24 Dec-24 Jan-25

Engineering 10

Permitting 12

Bidding 2

Construction 36

TRINITY BAY CONSERVATION DISTRICT

SPINDLETOP BAYOU DIVERSION CHANNEL, CHANNEL AND ROAD CROSSING IMPROVEMENTS PROJECT

CDBG FUNDING

PROJECTED PROJECT SCHEDULE

9/15/2020
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TRINITY BAY CONSERVATION DISTRICT 

SPINDLETOP DIVERSION CHANNEL 

CHANNEL AND ROAD CROSSING IMPROVEMENTS PROJECT SCHEDULE 

JUSTIFICATION 

 

The construction of the Spindletop Diversion Channel is estimated to take approximately five years to 

complete from the time of starting engineering for the channel to the time of construction to be 

completed on the channel.  The channel will be approximately 49,188 LF in length with a depth of 10’ 

and a top width of 100 LF with an additional right-of-way (ROW) of 50’ along both sides of the channel.  

Included within the project are approximately five road crossings that will need to be created to allow 

the steady flow of traffic to cross over the proposed channel.  Engineering for such a project is expected 

to take 10 months in order for plans to be drawn up due to the length of the channel, the amount of 

land needed to be acquired for the project, time needed to develop the Storm Water Pollution 

Prevention Plan (SW3P), and to properly coordinate with the United States Army Core of Engineers 

(USACE).  Permitting is expected to take a full year (12 months) in order to acquire all necessary permits 

and approvals for the channel and will begin at the third month of engineering which will coincide with 

the needed coordination with the USACE.  Once all necessary permits and approvals have been 

acquired, the bidding process for the project will commence and need an estimated two months to 

acquire bids and vet the bidders.  After a bidder who meets all the necessary requirements has been 

selected, construction of the project will commence on an agreed upon date after the bidding phase has 

ended.  Construction of the project will last approximately three full years (36 months) which includes a 

grace period for rain-days, holidays, and for construction delays to completion.   
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Block Group 2

Block Group 3

Block Group 3

Block Group 2

Block Group 1

Block Group 1

Block Group 3

Block Group 1

Block Group 4

Block Group 3

Block Group 2
Block Group 1

Block Group 1

Census Tract 7105

Census Tract 7014

Census Tract 7104.01

Census Tract 7103

Census Tract 7239

Census Tract 7013

Census Tract 115

Census Tract 114

Census Tract 9900

Census Tract 116

Census Tract 7106

Census Tract 7012

Census Tract 9900

Census Tract 7102

Census Tract 9900

Census Tract 302 Census Tract 302

Source: Esri, Maxar, GeoEye, Earthstar Geographics, CNES/Airbus DS, USDA, USGS, AeroGRID, IGN,
and the GIS User Community

Legend
Spindletop Impact Area
Spindletop Bayou 2
Spindletop Bayou-1
Spindletop Cleanout
Spindletop East -1
Spindletop East -2
Spindletop West
Target Area
County Line
Block Groups
Census Tracts
LMI Block Groups

Chambers County
2020 - CDBG-MIT - Spindletop Project

Ü
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GEOID geoname Stusab Countyname State County Tract Blckgrp Low Lowmod LowmodunLowmod_p
15000US480717103002 Block Group 2, Census Tract 7103, Chambers County, Texas TX Chambers County 48 71 710300 2 190            370            660            56.06%
15000US480717103003 Block Group 3, Census Tract 7103, Chambers County, Texas TX Chambers County 48 71 710300 3 355            580            860            67.44%
15000US480717104011 Block Group 1, Census Tract 7104.01, Chambers County, Texas TX Chambers County 48 71 710401 1 705            905            1,850         48.92%
15000US480717104013 Block Group 3, Census Tract 7104.01, Chambers County, Texas TX Chambers County 48 71 710401 3 425            925            1,140         81.14%
15000US480717104014 Block Group 4, Census Tract 7104.01, Chambers County, Texas TX Chambers County 48 71 710401 4 435            605            1,505         40.20%
15000US482917014006 Block Group 6, Census Tract 7014, Liberty County, Texas TX Liberty County 48 291 701400 6 365            570            1,145         49.78%

2,475        3,955        7,160        55.24%

Spindletop Bayou Diverson Channel

Totals
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1 
 

 
INTERLOCAL COOPERATION AGREEMENT  

BETWEEN CHAMBERS COUNTY  
AND CHAMBERS COUNTY IMPROVEMENT DISTRICT NO. 1 

 

THIS INTERLOCAL COOPERATION AGREEMENT (this “Agreement”) is made and 

entered into by and between CHAMBERS COUNTY, Texas, a political subdivision of the State of Texas 

(hereinafter referred to as "COUNTY"), by and through its County Judge, Jimmy Sylvia, and Chambers 

County Improvement District No. 1, a political subdivision of the State of Texas (hereinafter referred to as 

"CCID1"), by and through its President, William F. Scott. 

WHEREAS, portions of CCID1 lie within the COUNTY; and 

WHEREAS, the COUNTY and CCID1, seek to encourage and expedite major economic 

investments and development in CCID1 and in the County and promoting economic expansion and job 

growth in the County while maintaining the quality of life and improving the safety of the residents; and 

WHEREAS, the COUNTY and CCID1 have previously entered into a Memorandum of 

Understanding (MOU) and now desire to contract regarding the subject of that MOU which was approved 

by both the COUNTY and CCID1, wherein the parties agree and desire to enter into an Interlocal 

Cooperation Agreement, pursuant to Texas Governmental Code Chapter 791.011(a); 

NOW, THEREFORE, the COUNTY and CCID1 mutually agree as follows: 

I. 

GENERAL PROVISIONS- FISHER ROAD EXPANSION 

A. The COUNTY and CCID1 mutually agree that the County and CCID1 will expand 1,400’ 

of Fisher Road to a 5 lane, one-foot thick concrete road, with a center turn lane and 10’ shoulders. 

There will be a county approved transition to the remaining 6,800' which will remain as is, weight 

restricted, and county maintained. All road expansion work under this Agreement will be 

constructed per County standards and requirements. All utilities installed in Fisher Road ROW will 

meet or exceed Chambers County/City of Baytown criteria, standards and requirements.  Subject 

to County’s ongoing control of Fisher Road, CCID1 agrees to pay for the construction, maintenance 

and repair costs associated with the 1,400’ of Fisher Road under this Agreement, as well as costs 
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for drainage, utilities, and additional road costs for the transitional roadway reasonably necessary 

to take Fisher Road back to a 2 lane roadway.  All of CCID1’s construction, maintenance and 

repairs of Fisher Road shall be done in accordance with County then existing road standards and 

requirements. 

B. From time to time, the County may notify CCID1 of needed maintenance or repair of the 

improved 1,400’ section of Fisher Road and CCID1 is responsible for making such repairs within 

30 days of the request.  Maintenance and repair will be performed following the County’s then 

current standards.  If CCID1 wishes to make future repairs and maintenance to Fisher Road other 

than those requested by the County, it should coordinate such plans and efforts with County, and 

obtain County’s prior approval before commencing any such work. 

C. At all times, County has the right, but not the obligation to perform any required 

maintenance and repair on Fisher Road, and after notice to CCID1 and a reasonable 

opportunity for CCID1 to make such repairs the County has the right to make such repairs 

and thereafter, has the right to send an invoice to CCID1 for work performed and expenses 

actually incurred. CCID1 is responsible for paying such invoice within fourteen thirty 

(3014) days of receipt of the invoice. 

D. At all relevant times, the parties agree that the County shall maintain ownership and control 

of all of Fisher Road and ROW, including the 1,400’ improved under this Agreement. 

E. All road expansion work under this Agreement will be constructed per then existing County 

standards and requirements. 

F. The parties contemplate constructing the improvements to the 1,400’ of Fisher Road once 

a development and construction project commonly referred to as, “Project Falcon” gets underway.  

To this end, CCID1 agrees to begin construction of the expansion of the 1,400’ of Fisher Road 

within three (3) months from the date construction commences on Project Falcon.  The parties 

acknowledge and agree that the expansion of Fisher Road is directly tied to consummating Project 
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Falcon.  CCID1 agrees to complete construction of the expansion of Fisher Road within twelve 

(12) months of the date construction commences on Fisher Road. 

II. 

CCID1 RESPONSIBILITIES- FISHER ROAD EXPANSION 

A. CCID1 is responsible to County to pay for all costs associated with the maintenance of the 

improved 1,400’ section of Fisher Road and if the maintenance or repair is not performed the 

County has the right, but not the obligation to perform such maintenance and repair and thereafter  

send an invoice to CCID1 for work performed.  CCID1 must pay such invoice within fourteen (14) 

days of receipt. 

B. CCID1 agrees to submit its road expansion plan, including road drainage, for all 

work performed under this Agreement to the County Engineer for approval, and CCID1 

agrees that no work shall commence under this Agreement until written approval is 

provided by County Engineer on CCID1’s road expansion plan.   

III. 

 CONSTRUCTION OF WATER LINE TO BEACH CITY FD  

CCID1 agrees to build a new water line to the Beach City Fire Department building in accordance 

with terms and specifications approved by the County Engineer.  The new water line will connect 

a water source along Hwy. 99 to the Beach City Fire Department building as part of the 

development of the first 1,400’ of Fisher Road.  The water line will meet or exceed all County’s 

then current standards and requirements.  CCID1 agrees to begin engineering of the water line 

within five (5) days afterof the execution of this Aagreement. construction on tThe first 1,400’ ft. 

of the water line will be constructed contemporaneously with the construction of the  Fisher Road 

expansion. and the water line project will be completed within six months following within three 

(3) months of the completion of work on the expansion of Fisher Road.  , and CCID1 agrees to 

complete construction of the water line project within twelve (12) months of the commencement 

of the work.  CCID1 agrees to pay for the construction and any subsequent maintenance and repair 

of the water line and such work will comply with or exceed the County’s then existing standards 
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and requirements. CCID1 will provide service to the Beach City Fire Department on an out of 

district basis at the same rates at which service is provided to CCID1 in district customers. 

 

IV. 

GREENSPACE AND LANDSCAPE BUFFER ALONG FM 2354   

 

The parties recognize and agree that greenspace and a landscaping buffer is wanted and needed 

along FM 2354 as well as all future development within the geographic boundaries of CCID1 to divide and 

help transition the residential and industrial communities (the “Greenspace and Landscaping Area”).  To 

that end, CCID1 agrees to engage a third-party landscape architect and engineer to prepare preliminary 

design drawings for drainage and a greenspace and a landscaping buffer within the Greenspace and 

Landscaping Area.  To facilitate that anticipated development, CCID1 agrees to engage and hire a third-

party landscape architect to create a concept drawing withing five (5) days of this Agreement’s execution.  

Thereafter, CCID1 will obtain and provide to County an initial draft of the concept drawing for the 

greenspace and landscaping buffer within three (3) months of this Agreement’s execution.  Further, CCID1 

will obtain and provide to County a final draft of the greenspace and landscaping buffer plan within six (6) 

months of this Agreement’s execution.  CCID1 agrees to pay for the ongoing services of the landscaping 

architect during the development of the Greenspace and Landscaping Area.  CCID1 will cooperate with 

and engage the County Engineer and the Commissioner of the precinct where the Greenspace and 

Landscaping Area is located as it relates to design discussions on the greenspace and landscaping buffer,    

The parties agree that the preliminary design of the green space and landscaping buffer plan will include a 

landscaped berm to block sound and visual aspects of industrial development, and the plan will 

include wet bottom detention ponds with landscaping and hike and bike trails as requested or 

required by County.     

V. 

CURB CUTS 
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CCID1 may install curb cuts along the improved 1,400’ improved section of Fisher Road 

in accordance with County’s then current standards.  The curb cuts will be spaced no less than 

425’ away from each other. 

 

VII. 

COUNTY SHALL RETAIN CONTROL OVER FISHER ROAD 

Nothing in this Agreement shall be construed or understood to mean that the County is delegating the 

responsibility or authority over Fisher Road and surrounding drainage to CCID1, and the County hereby 

maintains its rights, responsibilities and authority to control permitting, road maintenance or repair, and 

drainage criteria and standards as it relates to the developments within the Greenspace and Landscape Area. 

VIII. 
 

 All work performed under this Agreement shall be done in accordance with County’s then 

current standards and requirements.   

IX. 

GENERAL PROVISIONS 
 

A. General Administration: General administration of this Agreement shall be by the contact 

person and representative for the COUNTY - the Chambers County Judge, or his representative (or 

successor in office). Administering this Agreement and the contact person and representative for 

CCID1 is the CCID1 Engineer, or his representative (or successor in office).  Specific County 

engineering requirements will be administered through the County Engineer’s Office. 

B. Alteration, Amendment or Modification: This Agreement may not be altered, amended, 

or modified except in writing signed by all parties to this Agreement. No official, agent, employee, 

or representative of either the COUNTY or CCID1 has the authority to alter, amend, or modify the 

terms of this Agreement except in accordance with express authority as may be granted by the 

Chambers County Commissioners Court and the Baytown City Council. 

C. Notice: All notices sent pursuant to this Agreement shall be in writing and must be sent by 
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registered or certified mail, postage prepaid, return receipt requested. 

i. Notices sent pursuant to this Agreement shall be sent to the Chambers County 
Judge's Office at the following address: 

 
County Judge Jimmy Sylvia (or his successors in office) Chambers County Judge's 
Office 
PO Box 939 
Anahuac, Texas 77514 
 

ii. Notices sent pursuant to this Agreement may be delivered or sent to CCID1 at the 
following address: 

 
Chambers County Improvement District No. 1 
С/о Smith, Murdaugh, Little & Bonham, L.L.P. 
2727 Allen Parkway, Suite 1100 
Houston, Texas 77019 
Attn: James D. Bonham 
 

iii. To be effective, a copy of any notices sent to the COUNTY shall be sent to the 
Chambers County Attorney's Office at the following address: 

 
Honorable Scott Peal (or his successor in office) Chambers County Courthouse Annex 
PO Box 1200 
Anahuac, Texas 77514 

 
 Nathan M. Brandimarte 
 Orgain Bell & Tucker, LLP 
 470 Orleans Street, Suite 400 
 Beaumont, Texas 77701   
 

When notices sent pursuant to this Agreement are mailed by registered or certified mail, notice 

shall be deemed effective three (3) days after deposit in a U.S. mailbox or at a U.S. post office. 

 
D. Severability:  If any provision of this Agreement is found to be invalid, illegal, or 

unenforceable, such invalidity, illegality, or unenforceability shall not affect the remaining 

provisions of this Agreement. 

E. Breach: The failure of either party to comply with the terms and conditions of this 

Agreement shall constitute a breach of this Agreement. 

F. Non-Waiver: The waiver by either party of a breach of this Agreement shall not constitute 

a continuing waiver of such breach or of a subsequent breach of the same or a different provision. 

G. Entire Agreement: This Interlocal Cooperative Agreement constitutes the entire agreement 
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between Chambers County and CCID1 of Baytown on the subject matter contained herein. No 

other agreement, statement, or promise relating to the subject matter of this Contract and which is 

not contained in this Contract or incorporated by reference in this Contract shall be valid or binding. 

H. Terms used in Document: As used   in   this document, the terms "lnterlocal Cooperation 

Agreement,” “Interlocal Agreement," "Agreement,” and "Contract” are synonymous. 

I. Non-Defined Terms: If not specifically defined in this contract, words and phrases used 

in this contract shall have their ordinary meaning as defined by common usage. 

I.J. CCID1 will comply with all rules and regulations which apply to construction, 

equipment, materials and machinery contracts that fall under this Agreement, including any 

applicable public bidding requirements. 

 

This Agreement shall be signed by the County and CCID1 and shall be effective as of the date first written 

above. 

  
 
 Chambers County Improvement District No. 1 
 
 
 
By:________________________ 

  
 
 
 
 
 
___________________________ 
(Date) 

  
  
  
Chambers County, Texas 
  
 
By:________________________  
  
  

  
  
  
  
 
 
___________________________ 
(Date) 
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